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Hmteti States Court of appeals 

FOR THE DISTRICT OF COLtJMBIA. 


No. 6931. 


Tri-State Broadcasting Company, Incorporated 
(Licensee of Radio Station KTSM)j Appellant, 

l 

v * ! 

Federal Communications Commission ;l Dorrance D. 

Roderick, Intervener. I 


BRIEF OF APPELLANT. 


I. 

i 

THE PROCEEDINGS. I 

i 

i 

This appeal is taken pursuant to thej provisions of 
Section 402 (b) of the Communication^ Act of 1934, 
from a decision of the Federal Communications Com¬ 
mission rendered December 1, 1936, effective February 
25,1937 (by special order of the Commission) granting 
the application of Dorrance D. Roderick for a con¬ 
struction permit to establish a new broadcasting sta¬ 
tion in El Paso, Texas, for operation on; the frequency 
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1500 kilocycles with 100 watts power, unlimited time. 

The effective date of the decision was staved bv order 

» * 

of this Honorable Court pending determination of the 
appeal. 

Appellant, Tri-State Broadcasting Company, is li¬ 
censee of Sfation KTSM, which is authorized to op¬ 
erate on the frequency 1310 kilocycles at El Paso, 
Texas, with 100 watts power. Revenue for the opera¬ 
tion of appellant’s station is principally derived from 
business establishments of El Paso and the station’s 
continued successful operation in serving the listening 
public is dependent upon the good will and revenue 
received from local advertising. By the decision com¬ 
plained of, Dorrance D. Roderick is authorized to con¬ 
struct an additional station in El Paso to compete with 
Station KTSM for local advertising, program talent 
and listener interest in a manner which would result in 
a substantial reduction of KTSM’s income with con¬ 
sequent deterioration of the public service now being 
furnished to the people of El Paso (R. 187). 

1 The application of Dorrance Roderick was dated 
January 9, 1936 (R. 18) and was filed with the Com¬ 
mission on or about that date. Thereafter on Febru¬ 
ary 21, 1936, the Broadcast Division, without notice to 
Station KTSM, granted the application but on March 
3, 1936, reconsidered its previous action and desig¬ 
nated the application for hearing (R. 22). At the same 
time the Division directed that the “Petition to Re¬ 
consider and Set Aside Action Granting Application’’ 
filed by Station KTSM be retired to the files (R. 22). 
Notice of hearing was sent out by the Commission on 
April 1, 1936, and failed to include Station KTSM as 
a respondent (R. 23-27) although listing practically 
every applicant for broadcasting facilities from the 





State of Texas (R. 24-27). KTSM thereupon filed a 
petition to intervene (R. 35) and was authorized to do 
so by action of the Broadcast Division on April 24, 
1936*(R. 37). | 

The hearing on Mr. Roderick’s application was held 
before an Examiner of the Commission!on May 6,1936, 
at which time appellant appeared as ah intervener and 
introduced testimony in opposition to the proposal. On 
June 29, 1936, the examiner submitted liis report to the 
Broadcast Division recommending that the applica¬ 
tion be granted (R. 370). Exceptions to his report to¬ 
gether with a request for oral argument thereon were 
filed on behalf of KTSM and thereafter on November 
19, 1936, oral argument was had before the Broadcast 
Division. On December 1, 1936, the Division entered 
its order granting the application (Rj. 329). There¬ 
after appellant filed a petition for rehearing before the 
Commission en banc pursuant to Section 405 of the 
Communications Act of 1934 and this! was denied by 
the Commission on February 29, 1937|, with Commis¬ 
sioner Stewart dissenting (R. 350). On|March 16, 1937, 
this appeal was sued out (R. 8). j 

I 

n. 

THE FACTS. 

(a) Concerning Appellant’s Station, KTSM. 

Station KTSM was first licensed to Engage in radio 
broadcasting in August, 1929 (R. 169), and was op¬ 
erated without financial profit to its owners until 1934 
(R. 172). A dividend of $5,000.00 was declared in 1935 
and this dividend represents the sole return to the 
stockholders since the station commenced operating 
(R. 172). The station originally had!a staff of four 
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employees and now has fifteen full time employees with 
a monthly payroll of $2,000.00 (R. 172). 

Station KTSM operates daily from 6:30 A. M. to 
11:00 P. M. (R. 173) with a diversified and well bal¬ 
anced program schedule suited to the needs of El Paso 
listeners (R. 173, KTSM Ex. 9). It makes every effort 
to encourage and develop local talent and gives audi¬ 
tions to, and keeps complete records of, all available 
talent (R. 175). It has trained and developed a num¬ 
ber of outstanding performers now on large stations or 
with the major networks (R. 175). From time to time 
amateur contests are put on to uncover new talent and 
those performers having the requisite qualifications 
are used for regular broadcasting purposes (R. 175). 
The station has endeavored to make use of all avail¬ 
able talent, both professional and non-professional, 
which can be utilized in the production of programs (R. 
176) and whenever well known persons or famous art¬ 
ists come to El Paso the facilities of the station are put 
at their disposal (R. 179). 

KTSM has exclusive use of two of the best librarv 

* 

transcription services and expends about $300.00 
monthly for that purpose (R. 177-178). 

The station has been open at all times for the broad¬ 
casting of local events of general public interest (R. 
179-180, KTSM Ex. 10). It also devotes a generous 
amount of time to religious broadcasts for all church 
denominations and announcements are made for the 
respective churches free of charge (R. 180). All avail¬ 
able sports and athletic activities are also broadcast 
(R. 180-181). 

The station has an arrangement with the Interna¬ 
tional News Service and with the El Paso Herald-Post 
for complete news coverage of local, state and national 
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events (R. 181) but has been unable to make any ar¬ 
rangement for news with Mr. Roderick’s newspaper 
although it has endeavored to do so (R. 181). 

Only 60% to 65% of the KTSM’s broadcasting time 
is used commerciallv and more than Sufficient time is 
always available for broadcasting of jcivic or commu¬ 
nity matters (R. 181). There has been no occasion 
where it has been necessary to refuse such a program 
for lack of available time (R. 122). j It has been the 
station’s policy to emphasize public Service programs 
and to prohibit broadcasts of clairvoyants, astrologers, 
numerologists, fortune tellers, etc., as well as patent 
medicine advertising (R. 179). . 

The business district of El Paso Embraces a com- 
paratively small area from which practically all ad¬ 
vertising emanates, and the salesmen of Station KTSM 
regularly cover all the establishments in this district 
through personal solicitation (R. 183). Other steps 
taken by this station to obtain advertising is by paid 
newspaper publicity and promotional literature (R. 

184) . A credit index is kept of all accounts and there 
are now 250 to 300 accounts on the station’s books (R. 

185) . Salesmen are constantly trying to acquire new 
business and regularly call on all prospects who are 


not using the station’s facilities (R. 
every potential source of advertising 
KTSM salesmen. 


185). In short, 
is canvassed by 


(b) Concerning the Applicant, Dorrance D. Roderick. 

Dorrance D. Roderick, is president of, and holds a 
controlling stock interest in, the corporation which pub¬ 
lishes the El Paso Times, a daily newspaper of general 
circulation in the El Paso area (R. 48). He also holds 


a financial interest in a newspaper 


publishing com- 
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panv at Amarillo, Texas (R. 49). Since his assets are 
not sufficiently liquid he intends to borrow such cash 
as mav be necessarv to finance construction of the sta- 
tion (R. 79). He has had no experience in the man¬ 
agement or operation of a broadcasting station and his 
only association with broadcasting has been through 
singing with local musical organizations or acting as a 
listener* (R. 50, 79). 

! (c) Concerning Mr. Roderick’s Proposal. 

Mr. Roderick proposes to establish a new broadcast¬ 
ing station in El Paso which will compete in all re¬ 
spects with Station KTSM (R. 93). He has made no 
arrangements for any particular talent or program ma¬ 
terial (R. 86), but testified that he had made inquiries 
with respect to such matters (R. 57). No depositions 
were taken at any time to show a demand for the pro¬ 
posed service and no probative evidence was offered 
that any program material would be available (R. 56); 
moreover Mr. Roderick didn’t even know whether the 
program material he hoped to use was already being 
broadcast by KTSM (R. 86-87). Actually the testi¬ 
mony reveals that practically all of the persons and 
organizations mentioned by Mr. Roderick as potential 
program material have appeared and are appearing on 
Station KTSM (R. 189). 

It is proposed to operate the station on a daily sched¬ 
ule of 16 hours, using about six hours of phonograph 
records and electrical transcriptions (R. 91). The ten¬ 
tative program schedule proposed by Mr. Roderick (R. 
59 Ex. 2) is one that cannot be maintained in El Paso 

*Question: “What experience have you had in radio?” 

Answer: “I have not had a great deal of experience except as a 
listener and occasionally as a performer (R. SO).” 
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on a regular daily basis (R. 190) due to the fact that 
organizations and groups such as those fisted would be 
available only for comparatively few broadcasts and 
couldn’t be used regularly without repeating the same 
programs (R. 191). Xo arrangements have been made 
for any library transcription service (it 91). 

The advertising policy of the proposed station would 
be the same as that of Mr. Roderick’s newspaper with 
the possible exception of hard liquor Advertising (R. 
111-113). The newspaper carries patent medicine ad¬ 
vertising as well as advertising for Mexican divorce 
lawyers and it is to be expected that the station will do 
the same (R. 125). 

The proposed station would be established and oper¬ 
ated on a competitive basis with KTS^ both with re¬ 
spect to program material and advertising (R. 93). 
Mr. Roderick made no contracts for advertising but 
solicited a list of prospects who are existing advertis¬ 
ers on KTSM and are practically identical with the 
major portion of KTSM accounts (R. ^2, 189). The 
proposed rates of Mr. Roderick are closely similar to 
those of KTSM but average about 10% fewer (R. 189). 

(d) Concerning the Population of the J31 Paso Area. 

El Paso is located in the extreme southwestern tip 
of Texas next to the New Mexico state line and across 
the Rio Grande from Juarez, Mexico. It is primarily 
a retail trading center and railroad terminus. Its 
population is concentrated within the city and the sur¬ 
rounding area is sparsely settled, with the closest town 
of any size being Las Cruces, New Mexico, about 45 
miles north and having a population of about 6000 (R. 
183). I 


i 
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The population of El Paso County in 1930 was 
131,597 (KTSM Ex. 1 (A), R. 283) of which 102,421 
resided within the city limits of El Paso (KTSM Ex. 
1 (B), R. 283, 148). The growth of El Paso has been 
confined almost exclusively to the Mexican portion of 
the population (R. 149). The non-Mexican population 
in the city of El Paso declined during the period 1920- 
1930 from 46,971 to 44,130, while the non-Mexican pop¬ 
ulation of the County decreased from 63,252 in 1920 
to 54,208 in 1930 (R. 151). The Mexican population of 
the city of El Paso increased from 30,589 in 1920 to 
58,291 in 1930, while in the County it rose from 38,625 
to 77,389 (R. 151). The population of El Paso in 1930 
was 56.9% Mexican and only 38.2% native born whites 
(KTSM Ex. 1 (B), R. 152). 

Because of the large proportion of Mexicans resid¬ 
ing in El Paso the city cannot be compared with com¬ 
munities of corresponding size with respect to purchas¬ 
ing power or industrial activity (R. 153). The num¬ 
ber of income tax returns in El Paso County was 8.9 
per 1,000 or population as compared with a national 
average of 31.7 (R. 153). 

i The percentage of homes owned in El Paso is 29.0% 
as compared with 47.0% for the country as a whole and 
the average factory wage in El Paso was $754 in 1933 
as compared with $883 for the United States (R. 154). 
Of 25 cities of comparable size, El Paso stands 19th 
in the number of income tax returns filed (R. 154). 
In 1929 the index of value of products for El Paso 
stood at 119.6% of the 1925-27 average and by 1933 
this had declined to 37.4%, indicating that the city has 
shown a greater decline and a less resiliency from the 
depression than the country as a whole (R. 154). 
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Wages in El Paso dropped from 116.3j% of the 1925- 
27 average to 45.6% during the period from 1928 to 
1933 (R. 154-155). | 

El Paso stood 16th out of 17 cities of comparable size 
in per capita retail trade volume in 1933 (R. 155), and 
was second in the rate of decline (R. 15|6). From 1929 
to 1933 there was a decrease of 62% in retail sales 
volume in El Paso (KTSM Ex. 4, R. 289). 

I 

(e) Concerning Potential Advertising Revenue in 

El Paso. 

I 

Dr. Herman S. Hettinger, a membef of the faculty 
of the Wharton School of the University of Pennsyl¬ 
vania and widely known student and author on the 
subject of broadcasting economics, testifying from data 
obtained almost exclusively from numerous official 
Government reports, stated that the potential advertis¬ 
ing volume in El Paso for 1935 was inadequate to sup¬ 
port another broadcasting station (R. 144-169). 

There are 1,283 retail establishments in El Paso of 
which number 516 are classified by the!Government as 
food stores; 20 as farmers’ supplies stores; 15 as gen¬ 
eral merchandise stores; 50 as apparel stores; 250 as 
automative establishments; 31 as furniture and house- 
hold supply stores; 31 as lumber, building, and hard¬ 
ware stores; 142 as restaurants; and 156 as miscel¬ 
laneous stores. The total gross volume of business of 
these stores in 1935 was $21,546,000. In addition to 
these, there are 361 service, amusement gnd hotel estab¬ 
lishments which did a gross business pf $2,234,000 in 
1933 (KTSM Ex. 6 and 7, R. 157-158). 

The evidence disclosed the average percentage of 
retail sales expended on advertising in various fields 


i 

i 

i 

i 

i 
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of business in the United States and also disclosed the 
volume of retail business done in El Paso in 1935 by 
each of these retail groups (KTSM Ex. 7 and 8, R. 157). 
A summary of estimated potential advertising in El 
Paso follows (R. 291): 


Sales 1933 

Group (Thousand of $) 

Potential 

Advertising 

Food 

5,157 

$42,348 

General Merchandise 

4,829 

161,252 

Farmer’s Supply 

226 

2,260 

Apparel 

1,332 

45,219 

Automotive 

4,653 

48,653 

Furniture and Household 956 

66,410 

Restaurants 

2,265 

24,915 

Lumber and hardware 

771 

4,780 

Miscellaneous 

2,284 

26,517 


Total retail establish¬ 
ments 

21,546 

$422,354 

Total service indus¬ 
tries 

2,234 

$44,630 

Total potential advertising revenue 

$46 1 ,034 


! The testimony shows that retail trade throughout the 
United States increased by 28 per cent from 1933 to 
1935. Applying the national average of increase to 
El Paso the total estimated potential advertising reve¬ 
nue for 1935 was $597,803 (R. 157). 

El Paso supports three newspapers in addition to 
KTSM within its city limits and contributes to the 
support of the Mexican stations located just across the 
border. Two of these newspapers, the Morning Times 
and the Sunday Times are controlled by the applicant, 
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the third, the Herald-Post, is owned tyy the Scripps- 
Howard Company (R. 158). 

In 1935 the advertising lineage of the Morning Times 
was 2,222,886 agate lines, the Sunday Tfimes, 1,053,003 
agate lines; and the Herald-Post, 2,516^048 agate lines 
(R. 158). | 

Using the agate line rates of theSe newspapers, 
which are in the testimony, it was shown that in 1935 
the advertising volume of the Morning Times amounted 
to $197,836; the volume of the Suncjay Times was 
$93,717; and the volume of the Herald-Post was 
$269,217, or a total of $560,770 (R, 158). The combined 
newspaper and radio dollar advertising volume in El 
Paso in 1935, therefore, was $609,828 (R. 158). If al¬ 
lowance is made for customary newspaper advertising 
discounts the potential advertising revenue in El Paso 
is barely adequate to support the existing advertising 
media and no revenue is available to support another 
radio station (R. 158). 

j 

(f) Concerning Broadcasting Service in the El Paso 

Area. 

At the present time primary broadcast service is re¬ 
ceived in the El Paso area from Stations KTSM and 
WDAH which share time on the same frequency in El 
Paso (R. 225) and from four station|s operating at 
Juarez directly across the Mexican bprder from El 
Paso, as follows (R. 225, 333). 

XEJ —1020 kc.—1000 watts 
XEFV—1210 kc.—100 watts 
XEF — 980 kc.—100 watts 
XEP —1160 kc.—500 watts 

i 

| 

There is also satisfactory reception from some of 

the clear channel network stations, spell as WFAA, 

| 

! 

i 

i 

i 

I 
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KFI, WOAI, and KOA (R. 80-81), and Mr. Roderick's 
newspaper carries program listings of these network 
stations throughout the year (R. 109). 

The location of Mr. Roderick’s proposed station 
would be adjacent to the Mexican border and would be 
expected to render satisfactory service to a radius of 
about seven miles (R. 228). Satisfactory service would 
not be rendered in the area lying outside of El Paso 
proper and approximately 40 per cent to 45 per cent of 
its service area would be in Mexico due to its proximity 
to the border (R. 227). 

(g) Concerning the Petition for Rehearing. 

Subsequent to the decision of the Broadcast Division 
granting the application of Mr. Roderick, appellant 
petitoned the Commission en banc for a rehearing pur¬ 
suant to Section 405 of the Communications Act and 
set up among other reasons that “new and additional 
material evidence has been discovered which is impor¬ 
tant to the issues involved in the hearing on the appli¬ 
cation of Dorrance D. Roderick and which petitioner 
after due diligence could not have known at the time of 
the original hearing” (R. 341). The new evidence con¬ 
sisted of facts bearing out the original contention of 
Station KTSM that economic conditions in El Paso 
were such as to preclude sufficient support for an addi¬ 
tional advertising medium (R. 339, 341-342) and in par¬ 
ticular, proof was offered that at the time of hearing 
three English language newspapers were published in 
El Paso (R. 341-342) while subsequent thereto one of 
the papers discontinued publication entirely because 
of economic reasons (R. 341) and the other two re¬ 
maining (one of which was Mr. Roderick’s newspaper) 







formed a single corporation, jointly ownecl, to manage 
and direct the newspapers’ operations jfrom one plant 
(R. 342)—also “for the sake of more efficient and eco¬ 
nomical operations” (R. 345). 

Despite such offer of proof upon rehearing, the peti¬ 
tion was denied without opinion but with Commissioner 
Stewart dissenting as follows (R. 352): 

“Developments subsequent to the ihearing, as re¬ 
cited in the petition for rehearing, throw grave 
doubt upon the validity of the finding of adequate 
support. Thus, the opinion of the Broadcast Divi¬ 
sion states, and apparently substantial reliance is 
placed upon the fact, that ‘the Evidence shows 
that three newspapers are now supported in the 
City of El Paso.’ The petition for rehearing 
states that subsequent to the hearing one of those 
newspapers has ceased publication with a state¬ 
ment of ‘regret that economically it is apparent 
El Paso can not adequately support three English 
newspapers.’ The petition further; states that the 
other two newspapers, one of which is owned by a 
corporation in which applicant holds the majority 
of stock, have since the hearing ejntered into an 
arrangement ‘for the joint printing, sale and dis¬ 
tribution of their newspapers, and for the sale of 
advertising, without affecting the ownership of 
either property.’ While such an Arrangement is 
not unknown to the newspaper world, it is suffi¬ 
ciently unusual to create a strong implication that 
El Paso is having difficulty in supporting two En¬ 
glish language newspapers conducted along the 
usual competitive newspaper lines, j These two de¬ 
velopments subsequent to the hearing cast grave 
doubt upon the correctness of the finding that El 
Paso can support an additional broadcast station.” 
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m. 

! THE ISSUES. 

Appellant will present argument on the following 
questions of law: 

1. Under the legislative standard of public interest, 
convenience and necessity, may the Commission au¬ 
thorize the establishment of a new broadcasting facil¬ 
ity. 

(a) where there is no showing as to the inadequacy 
of existing service; 

(b) where economic injury would be caused to the 
existing service; 

(c) where the area proposed to be served is not 
capable of affording commercial support for an addi¬ 
tional facility; 

(d) where the listening public would be adversely 
affected by deterioration of existing program service; 

(e) where the new station through its joint control 
of competitive newspaper facilities would be in an ad¬ 
vantageous position to compete unfairly with the exist¬ 
ing station; and 

2. Can the Commission’s findings be sustained on 
the basis of inadmissible and improper testimony? 
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IV. 

j 

THE LAW AND ARGUMENT. 

A. The Commission’s Decision is Erroi^eous as a Mat¬ 
ter of Law in Not Correctly Applying the Legisla¬ 
tive Standard of Public Interest, Convenience, and 
Necessity. 

1. The Legislative Standard is Intended to Insure 
Satisfactory Broadcasting Service to the Listen¬ 
ing Public and Embraces the Same General Prin- 

l 

ciples Applicable to Public Utilities. 

I 

The controlling principle of regulation under the 
Communications Act of 1934 is derived from the legis¬ 
lative standard of public interest, convenience and ne¬ 
cessity, and the Communications Commission in ren¬ 
dering decisions under the Act must be jguided by that 
standard. A similar standard appears in most state 
public utility statutes and the Commission has recog¬ 
nized that the principles of public utility law are par¬ 
ticularly applicable to broadcasting. Tljius, in an early 
decision it stated: 

“It is interesting to the Commission to realize 
that the principles which have demonstrated their 
validity throughout this experience are, after all, 
not new except in application, and that for the 
most part they rest on the solid grohnd of the gen¬ 
erally accepted law. governing public utilities. 
Perhaps this result might have been foreseen from 
the standard set up by the Radio Ajct of 1927, for 
the phrase ‘public interest, convenience and neces¬ 
sity’ is obviously borrowed from public utilitv leg¬ 
islation. * * •” | 

(In re application of Great Lakes Broadcasting 
Company (WENR), Court of Appeals Docket 
No. 4900, pp. 18-19.) 


i 
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The application of the standard to any business en¬ 
terprise renders it “a business affected with a public 
interest” ( KFKB Broadcasting Ass’n. Inc. v. Federal 
Radio Commission, 60 App. D. C. 79, 81), and the 
courts have been prompt to recognize that any such 
business established pursuant to the legislative stand¬ 
ard has definite rights and obligations, including the 
right to operate as authorized and to be protected 
against destructive competition from similar busi¬ 
nesses, and the obligation to fulfill the conditions pre¬ 
scribed by its franchise (Buck v. Kuykendall, 267 U. S. 
307, 315). The existence of these rights and obliga¬ 
tions, inherent in the standard of public interest, con¬ 
venience and necessity requires the Commission to con¬ 
sider certain definite factors before authorizing the is¬ 
suance of a license for a new service. 

It is clear that the standard is not “so indefinite as 
to confer unlimited power” upon the Commission and 
that it “is to be interpreted by its context, by the na¬ 
ture of radio transmission and reception, by the scope, 
character and quality of services * * *” ( Federal Ra¬ 
dio Commission v. Nelson Bros. Bond and Mtg. Co., 289 
U. S. 266, 285; 77 L. ed. 1166). As applied to radio 
broadcasting it is intended to insure the public ade¬ 
quate and satisfactory service and requires a consid¬ 
eration of the adequacy or inadequacy of existing ser¬ 
vices before an additional service mav be authorized 
in the same community. 

2. The Commission Erred in Failing to Consider the 
Adequacy or Inadequacy of Broadcast Service 
Rendered by the Established Station, KTSM. 

It is a 'well established rule of public utility law that 
a commission will not authorize a second or an addi- 
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tional service in a field already served by a similar fa¬ 
cility where the existing facility is giving adequate and 
satisfactory service. Re Summer, P. Uj R. 1927 D 73A 
(Utah); Re Beaver River Power and Bight Co., P. U. 

R. 1915 B 281 (Idaho); Re Brush Creek Farmers Tel. 
Co., P. U. R. 1916 B 981 (Wis.); Re Clark, P. U. R. 1924 
A 268 (Utah); Re Jones, P. U. R. 1924j A 474 (R. I.); 
Re Sierra Elec. Power Co., P. U. R. 1916 F 720 (Calif.); 
Superior Motor Bus Co. v. Community Motor Bus Co., 
320 Ill. 175,150 N. E. 668 (1926); Columbus Ry. Power 
and Light Co. v. Public Utilities Commission of Ohio, 
116 Ohio St. 36, 155 N. E. 647 (1927); Cardinal Bus 
Lines v. Consolidated Coach Corp., 2p4 Ky. 586; 72 

S. W. (2d) 7 (1934); Pond, “Public Utilities” (3rd 

Ed.), 771. | 

The evidence stands uncontradictedj that adequate 
and satisfactory broadcasting service is; now being ren¬ 
dered to the El Paso area by existing | services. Sta¬ 
tion KTSM provides a diversified well balanced pro¬ 
gram service calculated to meet the needs and desires 
of El Paso listeners (R. 291, KTSM Ex. 9); its facili¬ 
ties have been offered to all civic apd educational 
groups free of charge and it has never denied a request 
of any of such groups for broadcasting time ; and it has 
broadcast all public service and educational activities 
which were available for broadcasting purposes (R. 
179, KTSM Ex. 10, R. 312). 

In addition to the local service provided by Station 
KTSM, net work programs are available from several 
clear channel stations (R. 109, 187, 225) and primary 
service is also available from the four Mexican sta¬ 
tions located at Juarez (R. 225, 227, 33$). 

To authorize an order granting an additional facil¬ 
ity, it must affirmatively and sufficiently appear that 
the existing utility is not rendering adequate service. 
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Re Townsend, P. U. R. 1928 A 175 (Colo.); Chicago 
Rys. Co. v. Commerce Commission, 336 111. 51; 167 N. 
E. 840 (1929); Chicago, R. I. and P. R. R. v. State, 123 
‘ «kla. 190, 252 P. 849 (1927); East End Traction Co. v. 
Public Utilities Commission, 115 Ohio St., 119, 152 X. 
E. 20 (1926); Cincinnati Traction Co. v. Public Util¬ 
ities Commission, 112 Ohio St., 699, 148 X. E. 921 
(1925); Cooper v. McWilliams, 221 Ky. 320, 298 S. W. 
961 (1927); Choate v. Commerce Commission. 209 Hi. 
218, 141 X. E. 12 (1923); West Suburban Transporta¬ 
tion Co. v. Chicago & W. T. R. Raj., 309 Ill. S7 140 X. E. 
56 (1933). 

In West Suburban Transportation Co. v. Chicago <£ 
W. T. R., supra, the court in enunciating this rule said 
at page 58: “To authorize the Commerce Commission 
to grant appellant a certificate of convenience and 
necessity, and authority to operate its lines to serve the 
same public already served by an existing utility, it 
was required that it be shown the existing utility teas 
not rendering adequate and convenient service, and 
that the operation of the bus line would eliminate such 
inadequacy and inconvenience.” (Italics ours.) (See 
Egyptian Transportation System v. Louisville & N. R. 
Co.. 321 Ill. 580, 152 X. E. 510 (1926); Chicago Rys. 
Co. v. Commerce Commission, 336 Ill. 51; 167 X. E. 840, 
850 (1929). 

;There is no evidence in this record that appellant’s 
station is not rendering an adequate and sufficient 
broadcast service and an examination of the Commis¬ 
sion's Statement of Facts and Grounds for Decision 
reveals no finding to the effect that the existing service 
of KTSM is inadequate in any respect. 

Furthermore, it is essential that an applicant for an 
additional facility make an affirmative showing that 










the existing service is inadequate. Re Jerome-Union 
Stage Line, P. U. R. 1922 E. 850 (Airiz.); Re Motor 
Transit Co., P. U. R. 1922 D 495, (Calif.); Re Arthur 
Branham , P. U. R. 1924 C 500 (Ariz.). In the latter 
case (re Branham) it was said that!the showing of 
inadequacy “must be clear and affirmative before a 
certificate of convenience and necessity will be granted 
for the operation of an additional service” and “If this 
rule is not adhered to the public interest will suffer in¬ 
stead of benefit since it would permit! of unnecessary 
duplication of service which results ^lways in lower 
efficiency, and higher cost to the public.” The Com¬ 
munications Commission has favored this rule by deny¬ 
ing applications for new broadcasting facilities “where 
the record does not disclose that existing service was 
either inadequate or unsatisfactory”' and “where a 
large part of the talent which applicant mentions as 
being ‘available’ is already being heard in (the same) 
area over existing facilities.” In re Goff, 2 F. C. C. 
585, 587. ! 

The Commission’s Statement of Faks and Grounds 
for Decision makes no definite finding; as to how or in 
what respects the existing service is j inadequate. It 
does not even disclose any basic facts on which it 
could have made a finding of inadequacy and without 
such a finding of essential basic facts the decision can¬ 
not be sustained ( Florida v. United States, 282 TJ. S. 
194, 215; 75 L. ed. 291, 304; United States v. Baltimore 
and Ohio R. R. Co., 293 U. S. 454, 79 |L. ed. 587). A 
finding of inadequacy of existing setvice is “quasi- 
jurisdictional” and a necessary prerequisite to any 
final order authorizing additional service. The court 
has no duty to search the record to ascertain whether 
certain general and ambiguous statements made in the 
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Statement of Facts and Grounds for Decision intended 
to serve as findings may by construction be given a 
meaning sufficiently definite and certain to constitute a 
basis for the final order. ( Atchison , Topeka & Santa 
Fe R. Co. v. U. S. 9 295 U. S. 193-209, 79 L. ed. 1382- 
1393). It is similarly clear that lack of an express 
finding by an administrative agency may not be sup¬ 
plied by implication (Panama Ref. Co. v. Ryan , 293 
U. S. 388). 

3. The Legislative Standard Does Not Permit the 
Injury or Possible Destruction of Existing Fa¬ 
cilities and Consequent Termination or Dete¬ 
rioration of Program Service. 

The American system of broadcasting is dependent 
for its development and growth upon private enter¬ 
prise and receives its support from the revenue derived 
from commercially sponsored programs. The Com¬ 
munication’s Act (Section 317) impliedly at least sanc¬ 
tions the existing system by requiring the station to 
announce “that advertising matter is paid for” and the 
Commission has repeatedly recognized that stations 
are maintained by the revenue they receive from ad¬ 
vertising. In a recent decision, WGAR Broadcasting 
Company, Commission Docket 3849, the Commission 
stated: 

“Under the existing American System of licens¬ 
ing broadcasting stations, permitting the sale of 
time commercially, the Commission realizes that 
I some profit must be obtained because stations are 
! not always licensed to philanthropic and eleemosy¬ 
nary organizations.” 

The preservation of a station’s reasonable earning 
capacity and the conservation of its financial resources 




21 


is a matter of legitimate concern both to the licensee 
and to the general public since the Apierican system 
of broadcasting depends upon it. A [station licensee 
and the general public have an identity of interest in 
which it is the right of either to see that competition 
between stations is not carried to the point of destruc¬ 
tion. (See Texas efi Pacific Railway Cb. v. Gulf, Colo¬ 
rado & Santa Fe Railway Co ., 270 U. S.j 266, 276.) The 
use of the licensing standard of “public interest, con¬ 
venience and necessitv” in the Communications Act is 

* 

therefore recognition of the need for reasonable pro¬ 
tection of the public through encouragement and pro¬ 
tection of existing services. 

In Abbott v. Public Utilities Commission , 136 Atl. 
490, 491 (R. I.), the Court, in approving a decision of 
the Utilities Commission, said: 

“They are justified in considering the existing 
means of transportation, as to its substantial char¬ 
acter and its probabie permanence, also the in¬ 
vestments of capital made by the jowners of such 
existing means, the nature of the! service that is 
being rendered, and, if such servjce is adequate, 
what will be the probable effect of; admitting com¬ 
petition into a field now adequately served, and 
what effect such competition will j probably have 
upon the receipts of existing line si of transporta- 
tion , and as to whether, in the face of further 
competition, the adequacy of existing service will 
be continued (Italics ours.) 

i 

In an early decision of the Commission, which was 
before this Court for review in Docket 4900 (Great 
Lakes Broadcasting Company v. Federal Radio Com¬ 
mission ), the Commission stated the Applicable con¬ 
siderations as follows: 

i 
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“ Broadcasting stations are licensed to serve the 
public and not for the purpose of furthering the 
private or selfish interests of individuals or groups 
of individuals. The standard of public interest, 
convenience or necessity means nothing if it does 
not mean this. The only exception that can be 
made to this rule has to do with advertising; the 
exception, however, is only apparent because ad- 
i vertising furnishes the economic support for the 
service and thus makes it possible.” 

and— 

“It is interesting to the Commission to realize 
that the principles which have demonstrated their 
validity throughout this experience are, after all, 
not new except in application and that for the most 
i part they rest on the solid ground of the generally 
accepted law governing public utilities. Perhaps 
this result might have been foreseen from the 
standard set up by the Radio Act of 1927, for the 
phrase ‘public interest, convenience or necessity’ 
is obviously borrowed from public utility legisla¬ 
tion; it is reassuring, however, to have achieved 
the same result by another process and to find its 
correctness thus confirmed.” 

and— 

“The principle is firmly established in public 
utility law. Where an electric railway company 
or a telephone, electric light, gas, or water com- 
; pany has an established business and is giving 
good service, it is not made to surrender or cur¬ 
tail whatever privilege or franchise it may have 
in the use of the public highway simply to make 
way for a newcomer. The abstract right of all 
persons to engage in a particular public service 
business does not make it to the public interest 
that a service already well performed should be 







destroyed to make room for a new one. The latter 
has no superior right simply because he is a new¬ 
comer, or simply because it is desirable that there 
be no vested rights. Public interest would not 
only not be served but would be thwarted by any 
concession to the newcomer at thej expense of the 
established predecessor, unless either the prede¬ 
cessor is not giving good service or the newcomer 
has some additional claim for consideration. Any 
other doctrine shocks one’s sense jof natural .jus¬ 
tice, and militates against good service.” 

If the American system of broadcasting is to be pre¬ 
served and improved, it is fundamental that the allo¬ 
cation of licenses must follow some economic pattern, 
just as definitely as it must follow an engineering plan. 
The same consideration must be giv^n to economic 
factors as are now given to engineering principles, 
and economic factors are just as susceptible of evalu¬ 
ation as are engineering principles. 

Dr. Herman S. Hettinger, author of many published 
works on the subject of economic and radio (R. 145- 
146), special advisor to the Communications Commis¬ 
sion on broadcasting economics (R. 34Q), and a recog¬ 
nized expert in this field, made a complete and de¬ 
tailed study of the ability of El Paso to support an¬ 
other radio station (R. 144-169; supra pp. 9-11). He 
spent many days gathering and examining a vast 
amount of government data on population, business 
economics, and advertising expenditures and his testi¬ 
mony in this case was based thereon. !Of course, “he 
had never been in the City of El Pas^” (R. 335) as 
stated by the Commission in its Statement of Facts 
and Grounds for Decision, but that fact should not 
make him incompetent to study and ainalyze govern- 
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ment records as implied by the Commission in declin¬ 
ing to attach significant weight to his testimony. 

He was able to ascertain from government records 
the total retail sales of all classes of stores and serv¬ 
ice establishments in El Paso and by making use of 
advertising studies of stores in each class he was able 
to project with a reasonable degree of accuracy the 
potential advertising revenue available to all adver¬ 
tising media in El Paso. He found as a result of his 
study—and all details of it are in the record (R. 144- 
159, 283-2S9, KTSM Ex. 1 to 8)—that there was avail¬ 
able in 1935 potential advertising revenue of $597,803 
(R. 157). 

He found there were three newspapers in El Paso 
(subsequently one of them discontinued publication 
for economic reasons R. 341-344) and by analyzing the 
total number of agate lines of advertising published in 
the newspapers (R. 158) and ascertaining the agate 
line advertising rate, he determined that the total 
amount of advertising revenue of the newspapers was 
$560,770 in 1935 (R. 158). For the same period Station 
KTSM had a business volume of $49,058 so that the 
total for all advertising media was $609,828—a figure 
only slightly in excess of the amount ($597,803) found 
as reasonably available for advertising purposes in El 
Paso, based on government statistics. Moreover, in 
making these estimates no consideration was given to 
car cards, billboards, display advertising and direct 
mail which are usually included in such estimates (R. 
158) and if these were included the analysis would show 
still less revenues available for another broadcasting 
station (R. 158). 

These government records constitute the most au¬ 
thoritative and best available sources of basic informa- 
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But the foregoing is not the whole stoify! The rec¬ 
ord shows that Station KTSM. (sharing time with 
WDAH) is the existing facility in El Paso while just 
across the river in Juarez are four Mexican stations 
(R. 333) and these Mexican stations daily solicit busi¬ 
ness from American advertisers in El Paso at cut 
rates. Our law does not prevent that but Mexican law 
does prevent KTSM from soliciting advertising in 
Mexico (R. 186). That is unfair competition of the 
worse sort. 

Faced with competition from four Mexican stations 
and two daily newspapers, Station KTSM has had a 
strenuous time fighting its way to stability and consist¬ 
ently trying to improve its service. The j Commission 
obviously could not prevent the competition from the 
Mexican stations, nor could it alleviate the combined 
competition of the newspapers, but it shpuld at least 
consider these circumstances and refrain |from aggra¬ 
vating a difficult competitive situation and so prevent 
the unfair, destructive and ruinous competition which 
the record proves will flow from the grafting of Mr. 
Roderick’s application. 

A significant decision of the Commission which in¬ 
volves full consideration of the adverse effects of de¬ 
structive competition when a new or additional service 
seeks authorization is the so-called “Oslo Decision” 
(In re: Application of Mackay Radio and Telegraph 
Company, Inc., Docket Nos. 3336, 3337, 3338) rend¬ 
ered by the Commission June 3, 1936. In that case ap¬ 
plications were filed by the Mackay Company to estab¬ 
lish new point-to-point communication circuits between 
the United States and Oslo, Norway, so ks to permit 
it “more effectively to compete with the direct circuit 
of R. C. A. Communications, Inc.” The Commission 

i 

| 

i 

i 

i 

i 
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tion for a market analysis of El Paso (R. 159). They 
portray an accurate economic picture of the community 
—far more reliable than self-serving declarations of 
Mr. Roderick—and prove conclusively that El Paso can¬ 
not afford sufficient commercial support for another 
broadcasting station. 

The Commission, referring to Dr. Hettinger’s testi¬ 
mony, states (R. 353) “that he could not state as a 
conclusive proposition, predicated upon his examina¬ 
tion and surveys, that El Paso was unable to support 
another broadcast station” but it is obvious that no 
categorical affirmative reply could be warranted or 
expected in any expert opinion dealing either with en¬ 
gineering, economic or social factors. 

The record further contains testimony corraborative 
of Dr. Hettinger’s analysis of government data and 
confirming his conclusion. From such testimony it ap¬ 
pears that the station proposed by Mr. Roderick would 
have to derive its revenue from the same sources and 
advertisers as Station KTSM (R. 186), that the list of 
prospective advertisers solicited by Mr. Roderick were 
present advertisers on KTSM (R. 188), that these ad¬ 
vertisers are constantly solicited bv KTSM to increase 

* 

their advertising budgets with the station and that they 
are now advertising to capacity (R. 189), that if they 
were to advertise on Mr. Roderick’s proposed station 
they would either curtail or discontinue their advertis¬ 
ing with KTSM (R. 187), that all advertisers apply¬ 
ing for time have been accommodated and given ade¬ 
quate service (R. 216), and that if the revenues of 
KTSM were decreased bv loss of the accounts which 
were solicited bv Mr. Roderick “it would necessitate 
a curtailment of expenses, resulting materially in a 
program deterioration of our station” (R. 187). 




denied the applications on the ground that radio and 
cable facilities between the United States and Norway 

I * 

are adequate, that the proposed new circuit would not 
offer new or improved service, that the!proposed new 
circuit while increasing the revenues of the applicant 
would decrease the revenues of all other competing car¬ 
riers, and that the proposed circuit would result in the 
practical icithdrawcd of another company from compe¬ 
tition, and stated in its decision as follows: 


“The Commission has the responsibility for car¬ 
rying out the purpose of Congress expressed in 
Section 1 of the Communications Act of 1934 which 
contemplates ‘a rapid, efficient, Nation-wide and 
world-wide wire and radio communication service 
with adequate facilities at reasonably charges.’ In 
carrying out that purpose, the incidental advan¬ 
tages or disadvantages to particular Companies are 
not controlling. The provisions of; Sections 214, 
307, 309, and 319 of the Communications Act of 
1934 indicate clearly that it was not the intention 
of Congress to permit an indiscriminate extension 
of telegraph service merely because ;it might serve 
the purpose of a particular company to make the 
extension. The Commission’s duty as found in 
these sections and as interpreted by the courts 
when construing similar sections of the Radio Act 
of 1927 and the Interstate Commerce Act is to de¬ 


termine the public interest, convenience or neces¬ 
sity from the viewpoint of the Interest of the 
country as a whole uncontrolled by the fact that 
its decision may hinder an applicant in the execu¬ 
tion of plans which the Commission has found will 
bring about a condition contrary to!the public in¬ 
terest.” 


“Upon careful consideration of all the evidence, 
the Commission finds that there are 4dequate radio 
and cable facilities, keen competition and service 
with which there is no complaint. The proposed 
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new circuit would not offer new or improved serv¬ 
ice, reduce rates or create traffic. It would de¬ 
crease the revenues of all established competing 
companies except applicant. The establishment of 
the proposed circuit would mean the practical with¬ 
drawal of an associated cable company from com¬ 
petition. The expected increase in revenue to ap¬ 
plicant is not showm to be necessary for the contin¬ 
ued operation of applicant or of the International 
System as competing factors in international com¬ 
munication service. The total revenue to the 
American-owned companies, upon which this coun¬ 
try must depend for its independent foreign com¬ 
munications system, would be reduced and 
additional expense incurred without any corre¬ 
sponding benefit to the American people by re¬ 
duced rates or improved service.’’ 

The principles enunciated by the foregoing decision 
are directly applicable to the case at bar. The same 
standard of public interest, convenience and necessity 
applies equally to all services, telephone, telegraph and 
broadcasting and does not authorize the indiscriminate 
extension of broadcasting service merely to serve the 
purpose of a particular applicant any more than it au¬ 
thorizes the establishment of an unneeded communi¬ 
cation service. 

! This Court can and should refuse to sanction the im¬ 
pairment of existing facilities merely in order to suit 
the convenience and desires of the applicant, Roderick 
(See Red Star Transporation Co. v. Red Dot Coach 
Lines , supra; Abbott v. Public Utilities Comynission , 
supra; McClain v. Public Utility Commission , 110 Ohio 
St.l). 






4. The Legislative Standard Is Not Intended to Au¬ 
thorize Unnecessary Duplication of Existing 
Broadcast Service. 

i 

The courts have uniformly held that there should be 
no unreasonable or unnecessary duplication of service 
when a new utility is established. Norfolk Southern 
Ry. Co. v. Commonwealth, 141 Va. 179; 126 S. E. 82; 
Red Star Transportation Co. v. Red Dqt Coach Lines , 
220 Kv. 424, 295 S. W. 419; Bartenville Bus Line v. 
Eagle Motor Coach Lines, 326 Ill. 200, 1157 N. E. 175. 

With respect to Mr. Roderick’s proposal the Com¬ 
mission states “that considerable time will be devoted 

i 

to news broadcasts, weather reports arid matters of a 
civic and religious nature” (R. 332), and that “electri¬ 
cal transcriptions will be employed” (li. 332). Appel¬ 
lant’s station furnishes news broadcast^ (R. 181), and 
weather reports and offers its facilities to all churches 
and civic groups (R. 171). It also hasjthe best avail¬ 
able transcription services (R. 178). Moreover, it has 
made use of all available program material and talent 
in the El Paso area and has exhausted jevery effort to 
encourage and make use of such talent (R. 176). 
Nearly every musical group and artist in El Paso has 
been broadcast on KTSM and Mr. Roderick could only 
make use of the same material, thereby merely dupli¬ 
cating the existing service of KTSM. j There is not 
sufficient talent for another station in Ell Paso without 
duplicating the service now being rendered (R. 176, 
187-188) and there is no evidence that new talent could 
or would be developed. Moreover, thbir repertoires 
are limited so that they could not appear on Mr. 
Roderick’s station unless they repeated a program 
given on KTSM (R. 188) or unless K|TSM were de¬ 
prived of their services entirely, in which event the 
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listening public would only be receiving from the new 
station what it formerly received from KTSM (R. 177). 

The Communications Commission in recent decisions 
has denied applications “when the program service 
proposed by applicant would be largely a duplication 
of existing service’’ (In re Hartford Broadcasting Co., 
2 FCC 330, 334) and “would not add anything by way 
of a general advancement over the programs now be¬ 
ing received.” (In re The Journal Co., 2 FCC 180, 
181, 182; In re East Texas Broadcasting Co., 2 FCC 
402, 408, 410.) 

5. The Legislative Standard Is Intended to Prevent 
the Establishment of a New Broadcast Station 
Where the Circumstances of Ownership and 
Control Would Adversely Affect the Public 
Interest. 

Under the circumstances of this case as expressed in 
Mr. Roderick’s proposal it appears that the Commis¬ 
sion has authorized newspaper control of an additional 
broadcast facility to compete with the existing broad¬ 
cast service without giving consideration to the ques¬ 
tion of public interest inherent in any such proposal 
for joint ownership and control. The legislative 
standard requires the Commission to inquire into mat¬ 
ters bearing on the control of broadcast stations in or¬ 
der to determine and find how such control will affect 
the public interest. The present record discloses an 
abundance of testimony that the proposed station of 
Mr. Roderick is intended primarily as a supplement to 
his newspaper and to afford him dominance in both the 
publishing and broadcasting fields. The Commission 
in its Statement of Facts and Grounds for Decision 
ignored the facts bearing on this issue and failed to 
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make any finding as to its effect on the public interest. 
The facts, however, were adequately summarized and 
presented to the Commission by Commissioner 
Stewart: 

“Whenever reasonable doubt exists as to the abil¬ 
ity of a community to support t\Vo stations, the 
Commission should look to the possible conse¬ 
quences of the operation of more than one station. 
In my opinion there is such a doubt on the record 
in the present case (R. 352). 

The applicant herein owns the majority of the 
stock of the corporation publishing the El Paso 
Times, a daily newspaper published in El Paso. 
He testified that the newspaper ancl the broadcast 
station would be separate with reference to their 
business management and operation but otherwise 
identified with each other. The station will receive 
space rent free in a building on wthich the news¬ 
paper pays rent. Members of the liewspaper staff 
will be used to produce program^. Applicant’s 
proposed rates, which he admits are not based on 
the probable cost of operation of tjhe station, are 
lower than those of KTSM. In the application 
for the station, it is recited that applicant is 1 able 
and willing to operate station at loss, if necessary.’ 
Many of the persons who are said to have agreed 
to buy time on applicant’s station afe now patrons 
of KTSM. Applicant’s newspaper does not list 
the programs of KTSM; the manager of that sta¬ 
tion testified that applicant had giyen as his rea¬ 
son for not listing the programs that KTSM was 
competitive to the newspaper (R. 353). 

From the above it is apparent that applicant is 
prepared to throw the resources of his newspaper 
behind his proposed broadcast station. In any 
struggle for existence between the two competing 
broadcast stations, the odds seem greatly in favor 
of the continuance of the station herein authorized. 
In that circumstance, the only broadcast station 
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in El Paso will be owned and operated by the 
dominant stockholder in one of the two English 
language newspapers in the community. I believe 
the Commission should consider whether such a 
result is desirable. 

The criterion by which the law requires the 
Commission to judge applications is that of ‘pub¬ 
lic interest, convenience or necessitv.’ It is mv 
opinion that the application of this criterion re¬ 
quires that matters which have a bearing upon the 
ownership and control of broadcast stations should 
be given appropriate consideration. I believe that 
the ownership or control of broadcast stations by 
newspapers has an important bearing upon public 
interest” (R. 353). 

“Applying the foregoing statements to the pres¬ 
ent case, it seems to me that the Commission 
should not create a situation which may result in 
the control of the only local broadcast station pass¬ 
ing to a newspaper. In reaching this conclusion, 
I consider it immaterial whether the editorial 
policy and practices of the El Paso Times are bet¬ 
ter or worse than those presently followed by Sta¬ 
tion KTSM. The Commission must be concerned 
with the possibilities inherent in the situation, not 
with the particular manifestations of editorial dis¬ 
cretion” (R. 358). 

Appellant urges that the facts and grounds above 
stated should have been recognized and accepted in the 
decision of the Commission and the failure of the Com¬ 
mission to dispose of such issue of fact is error of law 
(/. C. C. v. L. & N. R . R. Co., 73 Fed. 410). 

In a public document dated January 25, 1937, the 
Commission released to the press an opinion of its gen¬ 
eral counsel on the following question: 
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“Has the Commission authority, at the present 
time to deny an application of a newspaper for 
radio facilities on the ground that it is against 
public policy ?” 


and the general counsel concludes 


“I am of the opinion that the mutual ownership 
and control of newspapers and broadcast stations 
bears a reasonable relation to and has an effect 
on interstate commerce.’’ 

i 

! 

This opinion was submitted by the Commission to 
the recent Congress in connection with pending legis¬ 
lation and in so doing the Commission; acknowledges 
that it should consider the factor of mutual ownership 
of newspaper and radio facilities as affecting the pub¬ 
lic interest in acting upon an application such as that 
of Mr. Roderick and under the circumstances disclosed 
by this record. 

The failure of the Commission to consider this factor 
and to make basic and essential findings with respect 
thereto was error of law (United States y. Baltimore & 
Ohio Railroad Co., 293 U. S. 454, 79 L. ed. 587, 594). 


B. The Commission’s Purported Findings Insofar as 
They Are Based on Inadmissible and Improper 
Testimony Are Without Legal Effect and Cannot 
Sustain the Commission’s Decision. ! 

i 

In the notice of hearing upon Mr. Roderick’s appli¬ 
cation, the Commission specified that it was necessary 
for the applicant to submit testimony to prove “the 
need for service in the area proposed to be served”. 
(R. 23.) This was an essential issue of proof since a 
finding of need for the proposed service jis a necessary 
prerequisite to any authorization from the Commission. 
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The ultimate conclusions which the Commission 
reaches and on which it bases its decision are 

“that there is a need for said proposed station”; 
“that there will be available to the applicant, as 
well as to the stations now operated in El Paso, 
sufficient live talent to make possible desirable 
program service ’ ’; and, 

“that there is available in El Paso, Texas, suffi¬ 
cient potential advertising to reasonably assure 
adequate financial support for another broadcast¬ 
ing station.” (R. 336.) 

These conclusions rest in their entirety upon Mr. 
Roderick’s testimony to the effect that he wants a sta¬ 
tion and that some people he talked to would like to see 
another station in El Paso (R. 52-53). He introduced 
no witnesses other than himself to establish the need 
for a station in El Paso nor did he endeavor to take 
the testimony of other persons in El Paso or to intro¬ 
duce depositions from any persons as to such need. 
Instead lie relied, and was permitted to rely upon his 
impression of what people told him, a procedure which 
made effective cross-examination impossible. That this 
was contrary to accepted practice as required by the 
rules of the Commission in similar proceedings is 
clearly demonstrated by the objections of the Commis¬ 
sion’s counsel made at the hearing during the “ impres¬ 
sionistic” testimony of Mr. Roderick, as follows (R. 
53, o4, oo) : 

i “Mr. Cunningham: I have no objection to the 
statement of the witness that he interviewed va¬ 
rious and sundry people with regard to the estab¬ 
lishment of the broadcast station here perhaps, but 
! what their attitude is, or what they may have said 
in regard to the necessity of it, I think is objec¬ 
tionable from this witness. 
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The Commission provides a very adequate 
method by which it may be fully advised from per¬ 
sons residing in localities where broadcasting sta¬ 
tions are requested, of their full attitude about the 
subject. 

This witness has named a very large number of 
persons and organizations, and if he is permitted 
to testify in their opinion it is advisable or inad¬ 
visable, I think our rules in regard tp taking depo¬ 
sitions would be useless. 

I therefore object to the statement of the witness 
as to what their attitude was or what they might 
have said to him.” (R. 53-54.) j 

• * # * | * 

‘ * The Examiner: The details of thp conversation 
are inadmissible, but the result of talking to these 
various parties I think should be admitted. 

Counsel in the objection admits that he has no 
objection to the fact that these pepple were con¬ 
sulted and contacted, and there woruld be no use 
proving they were consulted and contacted unless 
you could get the result of those contacts. 

Mr. Cunningham: That is my point, Mr. Exam¬ 
iner. The Commission provides ja method by 
which that result may be properly] attained. In 
other words, there was a conversatipn as I look at 
it, and the Commission is entitled to that full con¬ 
versation, and moreover, they are entitled to have 
the witness cross-examined as to thpir attitude on 
other angles.” (R. 154.) 

* * # • I * 

44 The Examiner: All right, gentlepien, the objec¬ 
tions are in the record. You may state the result 
of these talks without going into the! details. ” (R. 
55.) | 

i 

The questioning was then taken up by the examiner 
(E. 56): 
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“The Examiner: Let me ask this question. From 
these talks you had with these various parties, 
was support for the station assured? 

The Witness: It was definite commitments to 
support the station. 

The Examiner: And to cooperate with the sta¬ 
tion in different ways? 

The Witness: Yes, sir, financially. 

The Examiner: I think that is far enough to go. 
(R. 56.) 

By Mr. Hanley: 

Question: What was the result of your investi¬ 
gation and conversations with these musicians, 
public groups and officials you talked with? 

Answer: 1 will have to give the same answer. 

Mr. Scharfield: I object to the answer being 
given. 

The Examiner: Tie has already stated they as¬ 
sured him of their co-operation.” R. 57.) 

Obviously, the testimony permitted by the examiner 
and apparently relied upon by the Commission in 
reaching its ultimate conclusions heretofore mentioned 
was objectionable since it is only upon competent evi¬ 
dence that essential facts must be found (Wichita R. & 
Light Co . v. Court of Industrial Relations , 113 Kansas 
217, 237; 214 P. 797, 807). Even conceding that there 
mav be some relaxation of the strict rules of evidence 
as applied by judicial tribunals so as to permit testi¬ 
mony of “public opinion”, such relaxation cannot go 
so far as to permit the “public opinion” to be given 
through self-serving statements of the one party in in¬ 
terest rather than through the testimony of members 
of the general public (by depositions if necessary) 
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“co m menting upon the present service or the need of 
new or added facilities” ( Atchison, T. & S. F. R . Co. v. 
Public Service Commission of Kansas, 130 Kansas 777; 
288 P.755). | 

How can the Commission know whether there is a 
need for service, or whether talent will bb available, or 
whether advertisers will buy time without examination 
of the parties having knowledge of tho^e facts; and 
how can any reliability be attached to statements of 
what they would have said or of a general “consensus 
of opinion” if there has been no opportunity for cross- 
examination. There is no justification for relaxation 
of the rules of evidence to the prejudice of adverse 
parties where ample opportunity is affordbd to take the 
required testimony by deposition, and thefe is no hard¬ 
ship on the applicant to require this—while the denial 
of the right of cross-examination threatens the fairness 
of the hearing. The Commission has “anj obligation to 
preserve the essential rules of evidence by which rights 
are asserted or defended” (Interstate Coinmerce Com¬ 
mission v. Louisville & N. R. Co ., 227 U. S. 88), and it 
may not deny a fair hearing under the guise of relaxa- 

v i 

tion of the rules of evidence or of the formalities of 
judicial procedure. 

The Commission's Statement of Facts hnd Grounds 
for Decision sets out that (R. 332-333): 

“Applicant himself has been interested in music 
for many years and appears well acquainted with 
the directors and activities of various musical or¬ 
ganizations throughout El Paso. Ai a result of 
contacts with said organizations as well as several 
community leaders in civic, religious and educa¬ 
tional affairs, applicant assures that there is now 
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available a wealth* of program material in this 
' city for broadcast purposes. 99 

The above statement is clearly not a finding which 
can serve as a basis for any ultimate decision since it 
merely restates the assurance of applicant that certain 
program material would be available. It is the case in 
point—of how far astray the Commission can go in the 
consideration of improper evidence—when it finally 
relies upon the self-serving assurances and promises 
of the applicant as a basis for making a purported find¬ 
ing of fact; and this occurs in spite of the fact that it 
brings about the very result that Commission counsel 
strenuously objected to at the hearing (R. 54-55). 

The Commission’s Rules provide for the admission 
of evidence governing hearings, as follows: 

“106.8 Except as otherwise provided herein, the 
rules of evidence governing civil proceedings in 
the courts of the United States shall govern for¬ 
mal hearings before the Commission; Provided , 
however , That the Commission reserves the right 
to relax such rules in any case where in its judg¬ 
ment the ends of justice will be better served by so 
doing.” 

* One need not look far to see the source of the Commission’s pur¬ 
ported finding of “wealth” of talent. 

R. 61. “Q: From your investigation, is there talent available 
in El Paso to reasonably carry out the program carried out in 
this Exhibit No. 2? 

Mr. Scharfeld: I object to any answer unless we know what 
those investigations were. 

The Examiner: The objection is overruled for the present. 

***** 

R. 62. “Q: Will you answer the question? 

A: I found a wealth of talent adequate to supply a radio sta¬ 
tion unlimited time. 

Commission’s Counsel: I think that must be stricken; it is 
not responsive. 

The Examiner: You object to the wealth. 

Commission’s Counsel: Yes. It is an opinion of this witness 
as to whether or not there is sufficient talent.” 
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If there is to be any relaxation of thejrules of evi¬ 
dence only the Commission itself may db so—not an 
examiner—and then only where “the ei^ds of justice 
will be better served.’’ The Courts of the United 
States certainly would not permit nor I consider the 
kind of evidence accepted by the Commission—nor can 
it be shown where the ends of justice require it. 

In a recent case before the Commission! the question 
of the admissibility of hearsay, opinions land unsworn 
statements was presented (In re WHB Broadcasting 
Company, Docket No. 3808, decided December 24,1936) 
and the Commission construed its rule as| follows: 

“In order to make an analysis of the programs 
broadcast by the stations operating at Kansas 
Ctiy, Missouri, the applicant employed some 35 
persons to listen to the programs. Each listener 
was supplied with forms, designed (to show the 
day, date, the station, the time of t|ie broadcast, 
the name of the program, the sponsor] who was ad¬ 
vertising during the program or listed as sustain¬ 
ing if no sponsor, the origin of the program, as to 
whether it was network NBC, CBSj whether an 
electrical transcription, a local studio program, 
whether a remote control program, a record pro¬ 
gram or a speaker. The persons wlio listened in 
were directed to supply, in the form, j the result of 
their listening. Based on those reports, together 
with the information already possessed by the wit¬ 
ness, a chart was proposed which was introduced 
as Exhibits Nos. 16 (a) to 16 (h). This evidence 
was objected to as hearsay. The objection should 
be sustained. The persons ivho made the surveys 
and recorded the facts were not called to testify. 
No opportunity was afforded other parties to the 
proceeding to cross-examine the witnesses fur¬ 
nishing tine facts. While the emergencies of each 
case must be studied and a relaxation of the ordi¬ 
nary rules of evidence permitted in sobae instances 
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(Rule 106.8), we do not believe that findings 
should be made here on the basis of facts pre¬ 
sented in Exhibits Nos. 16 (a) to 16 (h).” 

The present proceeding was adversary in character 
even though “the primary purpose of the Commission 
was to protect the public interest ” (United States v. 
Abilene & S. R. Co ., 265 U. S. 274) and appellant was 
entitled to all the safeguards of hearing inherent in 
such a proceeding, particularly to the right “to cross- 
examine the witnesses furnishing the facts” as settled 
by the WHB case, supra. 

V. 

CONCLUSION. 

It is respectfully submitted that the Commission has 
failed to give proper consideration to factors that are 
pertinent and material to a determination of this case 
and that in so doing it has misapplied the standard of 
public interest, convenience and necessity. If proper 
consideration had been given to such factors the de¬ 
cision of the Commission could not have authorized 
the establishment of an additional radio station in El 
Paso which would be destructive of existing service. 

Upon all the facts of the record appellant is entitled 
as a matter of law to a judgment of this Court revers¬ 
ing the decision of the Commission and remanding the 
case to the Commission with instructions that the ap¬ 
plication of Dorrance Roderick for a new broadcasting 
station in El Paso, Texas, be denied. 

Philip G. Loucks, 

Arthur W. Scharfeld, 
Attorneys for Appellant . 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6931 

j 

Tri-State Broadcasting Company, Incorporated 
(Licensee of Radio Station KTSM), appel¬ 
lant 

V. I 

Federal Communications Commission ; Dorrance 

D. Roderick, intervener 


BRIEF OF THE FEDERAL COMMUNICATIONS COMMISSION 


I. STATEMENT 

A. THE PROCEEDINGS 

I 

This appeal was taken under Section 402 (b) and 
(c) of the Communications Act of 1934 (48 Stat. 
1093) by Tri-State Broadcasting Company, Inc., 
licensee of Radio Station KTSM, El | Paso, Texas, 
from an order of the Federal Coihmunications 
Commission, Broadcast Division (hereinafter, for 
convenience, referred to as “Commission”)? grant¬ 
ing the application of Dorrance D. Roderick for a 
construction permit to erect and operate a new 
radiobroadcast station at El Paso, Texas, on the 
frequency 1500 kc, with a power output of 100 
watts, and hours of operation unlimited. 
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Appellant herein, Tri-State Broadcasting Com¬ 
pany, Inc., is the licensee of two radiobroadcast 
stations in El Paso, Texas, which operate on the 
frequency of 1310 kc, with a power output of 100 
watts and sharing time with each other. 1 

The application of the intervener, Dorrance D. 
Roderick, for a construction permit to erect a new 
radiobroadcast station in El Paso, Texas, is dated 
January 9,1936 (R. 11-12). On February 21,1936, 
the Commission granted this application and on 
March 3,1936, reconsidered that action in granting 
the same and designated it for public hearing (R. 
22). Notices were sent out on April 1,1936, to the 
applicant and other interested parties (R. 23 to 
27) of the designation for hearing of the applica¬ 
tion of Dorrance D. Roderick, and, pursuant to 
Rule 104.6, 2 Mr. Roderick filed his Appearance (R. 
28, 29) and Tri-State Broadcasting Company, Inc., 
licensee of Broadcast Station KTSM, petitioned to 
intervene (R. 34, 36), which petition was granted 
on April 24,1936 (R. 36-37). 

Hearing was had on May 25, 1936, before an 
Examiner (R. 37-320 inclusive), who submitted 
his Report on June 29,1936, in which he concluded 

I 1 Stations KTSM and WDAH operate as separate stations 
but they share time with each other and for all practical 
purposes constitute but one station (R. 32. R. 33). 

i 2 104.6 (b). In order to avail himself of the opportunity 
to be heard, the appellant shall within fifteen days of the 
mailing of notice by the Secretary, file with the Commis¬ 
sion a written appearance and statement of his desire to be 
heard in accordance with Rule 105.25. 





that the applicant, Dorrance D. Roderick, is le¬ 
gally, technically, financially, and otherwise quali¬ 
fied to construct and operate the proposed station; 
that El Paso will support the additional station; 
that there is a need for the service of the proposed 
station and no objectionable interference would oc¬ 
cur to the service area of any licenced station if 
the proposed station is authorized to i operate, and 
recommended that the application be; granted (R. 
360-370). Exceptions to the Examiner’s Report 
and request for oral argument beforb the Broad¬ 
cast Division of the Commission were filed by the 
appellant, Tri-State Broadcasting Company, Inc. 
(KTSM) (R. 321-327) and applicant Roderick 
also requested oral argument (R. 32f-328) which 
was granted by the Broadcast Division and had on 
November 19, 1936 (R. 328). j 

On December 1,1936, the Commission granted the 
application effective on January 12,1937 (R. 329), 
and on the latter date the Commission’s Statement 
of Facts and Grounds for Decision jwas adopted 
(R. 329-337). | 

On February 6, 1937, Tri-State Broadcasting 
Company, Inc. (KTSM) petitioned |the Commis¬ 
sion, en banc, for rehearing (R. 338-346), which 
petition was answered by Mr. Roderick (R. 347, 
350) and denied by the Commission,| en banc, on 
February 24, 1937, Commissioner Stewart dissent¬ 
ing (R. 350-358). 

Thereafter, Tri-State Broadcasting Company, 
Inc. (KTSM), filed its Notice of Appeal in this 
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court (R. 1-6) and requested an Order staying the 
Order of the Commission (R. 6-7), which was 
granted by this Court pending determination of 
the cause on its merits. Dorrance D. Roderick 
thereafter filed his Notice of Intention to Inter¬ 
vene (R. S-9). 

i B. THE FACTS 

El Paso, Texas, is located in the extreme western 
corner of Texas, adjacent to the United States- 
Mexico boundary (R. 227). The only stations now 
in El Paso are KTSM and WDAH, owned by Tri- 
State Broadcasting Company, appellant herein, 
which stations share time with each other on 1310 
kc, with 100 watts power, and which, as we have 
heretofore pointed out (Note 1, Page 2), are for 
all practical purposes but one station available to 
the listening public in that area (R. 32-33). The 
grant of the application of Dorrance D. Roderick 
for construction permit to erect a new station in 
El Paso, to operate on 1500 kc, with a power out¬ 
put of 100 watts, unlimited time, will add a second 
full time station to that community (R. 14). The 
frequency separation between Stations KTSM- 
.W PAH and the proposed station is sufficient to in¬ 
sure simultaneous operation without objectionable 
interference (R. 225). 

The sole claim of interest and appeal of Tri- 
State Broadcasting Company, Inc., therefore, is 

based upon an alleged economic injury which it 
contends will result to it by reason of the grant of 
the application of 'Dorrance D. Roderick . 








II. THE ISSUES 


Aj>pellant’s brief (Page 14) states that it will 
present argument on two questions of law, viz: 

(1) Under the legislative standard of 
public interest, convenience, and necessity, 
may the Commission authorize the establish¬ 
ment of a new broadcast facility— 

(a) Where there is no shoeing as to the 
inadequacy of the existing service; 

(b) Where economic injury would be 
caused to the existing service; j 

(c) Where the area proposed to be served 
is not capable of affording coipmercial sup¬ 
port for an additional facility; 

(d) Where the listening public would be 
adversely affected by deterioration of exist¬ 
ing program service ; 

(e) Where the new station, through its 
joint control of competitive liewspaper fa¬ 
cilities, would be in an advantageous posi¬ 
tion to compete unfairly witH the existing 
station; 

(2) Can the Commission’s findings be 
sustained on the basis of inadmissible and 
improper testimony? 

As to the first question proposed by appellant, 
we respectfully submit that whether there is a 

I 

showing as to the matters proposed in subdivisions 
(a), (b), (c), (d), or (e) is a question of fact to 
be determined from the record . We deny each 
and every proposition of fact assumed in appel¬ 
lant’s first question (a) to (e), inclusive, and re- 
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spectfully submit, rather, that the question for de¬ 
termination of this court is whether the Commis¬ 
sion has properly applied the legislative standard 
of public interest, convenience, and necessity. 

Appellant’s second question, “Can the Commis¬ 
sion’s findings be sustained on the basis of inad¬ 
missible and improper testimony,” assumes certain 
facts to be true, viz: that the Commission’s find¬ 
ings are based upon improper and inadmissible 
evidence. This we deny, and assert, therefore, the 
question is whether or not the Commission’s find¬ 
ings are based upon evidence which is inadmissible 
or improper. We respectfully submit and shall 
hereinafter show that the findings of the Commis¬ 
sion are fully sustained on the record by proper 
and admissible evidence . 

Appellant has had no application refused by the 
Commission. Its appeal arises under Section 402 
(b) (2) of the Communications Act of 1934 3 from 
the action of the Commission granting the appli¬ 
cation of Dorrance D. Roderick, intervener, which 
action it claims aggrieves or otherwise adversely 
affects its interests as an existing licensee. 

We submit, therefore, that a further question 
to be determined by this court is whether in apply- 

i 3 Section 402 of the Communications Act of 1934 (48 Stat. 
1093) provides in Section (b) (2) that appeal may be had 
4i by any other person aggrieved or whose interests are ad¬ 
versely affected by any decision of the Commission granting 
or refusing any such application.” 




ing the legislative standard set forth in Sections 
307 4 and 319 5 of the Act, the appellant, Tri-State 
Broadcasting Company (KTSM), has been ag¬ 
grieved or its interests adversely affected within 
the meaning of Section 402 (b) (2) of the Act, and 
the burden of proof is upon the appellant. The 
review by the court is, by Section 402 (e) of the 
Act (48 Stat. 1093), limited to questions of law, 
and findings of fact, if supported by substantial 
evidence, shall be conclusive unless it shall clearly 
appear that the findings of the Commission are 

arbitrary or capricious. 

— 

4 Section 307 (a) and (b) of the Communications Act 
of 1934 (48 Stat. 1083,49 Stat. 1475) provide^: 

“(a) The Commission, if public convenience, interest, or 
necessity will be served thereby, subject to the limitations of 
this Act, shall grant to any applicant theijefor a station 
license provided for by this Act. 

“(b) In considering applications for licences, and modi¬ 
fications and renewals thereof, when and in so far as there 
is demand for the same, the Commission shall make such dis¬ 
tribution of licenses, frequencies, hours of operation, and 
of power among the several states and communities as to 
provide a fair, efficient, and equitable distribution of radio 
service to each of the same/’ 

Section 319 (a) of the Communications Act of 1934 (48 
Stat. 1089) provides: j 

‘‘No license shall be issued under the authority of this 
Act for the operation of any station the construction of 
which is begun or is continued after this Act takes effect, 
unless a permit for its construction has been granted by the 
Commission upon written application therefor. The Com¬ 
mission may grant such permit if public convenience, inter¬ 
est, or necessity will be served by the construction of the 
station. * * *” 
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III. ARGUMENT 

A. THE COMMISSION HAS PROPERLY APPLIED 
THE LEGISLATIVE STANDARD OF PUBLIC IN¬ 
TEREST, CONVENIENCE, AND NECESSITY, AND 
ITS FINDINGS ARE AMPLY SUPPORTED BY THE 
EVIDENCE 

1. Concerning public need for the proposed service 

The Commission found that there is a public need 
for the station proposed by the application of Dor- 
ranee 1). Roderick (R. 336). In support of this 
finding, the record shows that El Paso, Texas, has 
a population of 102,421 in the city proper and a 
population of 118,461 in the metropolitan area, ac¬ 
cording to the United States Census for 1930 
(R. 225). The present population of the city 
proper is estimated to be about 110,000 (R. 42). 
El Paso is a railroad center with seven or eight 
railroads (R. 40), and is the shopping center for 
an area extending to about 300 miles (R. 41). It 
has several meat packing plants, smelters, cement 
plant, oil refineries, and is a large jobbing center 
(R. 40). Among the educational institutions lo¬ 
cated in El Paso are the University of Texas, Col¬ 
lege of Mines, and the Bradford School for Girls 
(R. 41). Also, the largest cavalry post in the 
United States is located just adjacent to the city 
(R. 41). 

The city now receives primary broadcast service 
from Stations KTSM and WDAH (which share 
time on the same frequency and are, therefore, but 
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one station for all practical purpose^). Possibly 

i 

some primary service is received fijom Mexican 
stations (R. 225), which will be disbussed later. 
Secondary service of an intermittent character is 
available at night from distant clear channel sta¬ 
tions (R. 225) which are located in jPort Worth, 
Texas; Denver, Colorado; and Los Angeles, Cali¬ 
fornia, all of which are more than 600 miles from 
El Paso (R. 75, 76, 280, 281). j 

The evidence in the record with respect to recep¬ 
tion from those distant clear channel Rations indi¬ 
cates they provide no reception in El Paso during 
daytime and the reception at night }s dependent 

I 

upon weather conditions in the sense that during 
the summer months atmospheric disturbances de¬ 
stroy or impair the usefulness of that service much 
or all the time, while in winter moiiths weather 
conditions are more favorable for radio transmis¬ 
sion and the service has more usefulness (R. 75, 
76, 133, 255, 280). | 

It is generally recognized in the present state 
of the art that a 50 kilowatt clbar channel 
station will deliver a secondary signal over a 
distance of 600 miles, but this signal of such in- 

I 

tensity that it is principally useful for rural serv¬ 
ice. In cities, however, the service would be im¬ 
paired not only by atmospheric conditions shown 
to prevail in the area herein contemplated but also 
from electrical machinery or appliance^ such as are 
found in every large city, and at best ivould be in¬ 
termittent, secondary service . 
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The record discloses that there are three or four 
broadcast stations located in Juarez, Mexico, near 
El Paso (R. 225, 333) ; that those stations “should 
render a satisfactory signal' ? in El Paso (R. 227), 
but there is no evidence in the record of the charac¬ 
ter and type of technical equipment used by these 
stations, and the onlv witness who testified as to 
whether they actually do render a satisfactory sig¬ 
nal in El Paso was a radio engineer who is ac¬ 
quainted with radio reception in that city and who 
stated that the service from the Juarez, Mexico, 
stations in El Paso is “poor'’ (R. 133). There is 
no evidence in the record as to the kind of program 

service rendered bv the station in Juarez. One 

% 

witness testified, however, that they solicit adver¬ 
tising in El Paso at rates which are 20 to 25 per¬ 
cent lower than the rates of KTSM (R. 186). It 
is respectfully submitted that this testimony is 

hardlv sufficient to enable the Commission to de- 
* 

termine whether the programs received from these 
Mexican stations are of the kind or character which 
will serve the public interest in the City of El Paso, 
and since they are not United States stations, the 
Commission cannot indulge in a presumption that 
the programs would be of interest to United States 
listeners. 

Station KTSM broadcasts four church services 
on Sunday, three of which are from the Trinity 
Methodist Church and one from the First Presby¬ 
terian Church (R. 208). There are other churches 
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in El Paso whose Ministers would like to have 
their services broadcast on Sunday njiorning, and 
Mr. Roderick has been approached by jthem in this 
connection (R. 51). j 

It should be obvious that a large and important 

i 

city such as El Paso, which is served ibv onlv one 

United States broadcast station, besides the Mexi- 

! 

can stations, and which is isolated by great dis- 

! 

stances from satisfactory clear channel broadcast 

%> 

service, has a definite public need for another 
broadcast station if there is to be fair, efficient, and 
equitable distribution of radio broadcasting, as re¬ 
quired by Section 307 (b) of the Comhiunications 
Act of 1934, as amended (49 Stat. 1475j) ,; 

In finding that a public need exists jfor the pro¬ 
posed service, therefore, it is apparent that the 
Commission did consider the adequacy or inade¬ 
quacy of the broadcast service rendered by the es¬ 
tablished Station KTSM, as well as other broad- 

_ I 

Compare the following statement taken from some pro¬ 
motional literature printed and published jbv Tri-State 
Broadcasting Company (KTSM). Appellant herein: 

U E1 Paso has a most unique geographical situation in so 

far as radio is concerned—in fact, there is only one other 

* 

spot in the United States with a similar problem! And 
the problem briefly is: Outside reception. jTii fact, there 
is none at all during the daylight hours and only un¬ 
satisfactory reception at night. The closest chain station is 
over 600 miles away and consequently National Advertisers 
do not get their messages across to the El Paso audience. 
Since El Paso is the fifth market in Texas, it h important 
that listeners here should receive these messages. * * *” 
(R. 280). 


i 

l 

i 

| 

i 

! 
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cast service rendered to the citizens of that city, and 
that its conclusion is supported on this record. 

2. Concerning expected commercial support 

The Commission found that there is available in 
El Paso, Texas, sufficient potential advertising 
reasonably to assure adequate financial support for 
another broadcast station therein and that it does 
not appear from this record that the expected com¬ 
petition of a new station in El Paso, Texas, will 
“ immediately or ultimately produce adverse 
effects” upon the Tri-State Broadcasting Com¬ 
pany (KTSM) appellant herein, or upon the public 
generally (R. 336, 337). The Commission said: 

On the contrary, when the population fig¬ 
ures of this city are analyzed, together with 
the prevailing business conditions and other 
related circumstances, we find that the com¬ 
petitive condition so anticipated is justified 
and reasonably expected to insure an im¬ 
proved broadcasting service within the City 
of El Paso. In this connection we are con¬ 
strained to find that the opinion heretofore 
discussed, 7 namely, that there is not avail¬ 
able in the City of El Paso sufficient poten¬ 
tial advertising to insure adequate support 
for another broadcasting station, is not suffi- 
cientlv conclusive to warrant the Commis- 
sion in making a finding in accordance there¬ 
with (R. 337). 


7 The opinion referred to by the Commission's ‘‘statement 7 ’ 
is that of Dr. Herman S. Hettinger (R. 157, 158). 
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Dr. Herman S. Hettinger, of the Wharton 
School of Finance and Commerce of the University 
of Pennsylvania, testified as an expert economist 
on behalf of Tri-State Broadcasting Company 
(KTSM), appellant herein (R. 144 to 169). He 
has never been in El Paso and has n6 representa¬ 
tives there (R. 159), and his testimony had to do 
entirely with interpretation of statistics concerning 
probable commercial support. He testified that ac¬ 
cording to the census of manufactures the average 
annual factory wage in El Paso in 1933 was 
$754.00, as compared with an average of $883.00 
for the entire country (R. 284), and also as of 1930 
that 35 persons per thousand pay incoine tax there 
as compared with a national average of 31.7 per 
thousand (R. 153, 284). Dr. Hettinger estimated 
that the total amount of money which might be 
spent in El Paso for advertising In 1935 was 
$597,803 (R. 157) and then stated tlialj three news¬ 
papers and the broadcast station took!in a total of 
$609,828 for that year, and from those figures he 
concluded that there was no more money available 
to be spent for advertising (R. 158) ; but the record 
discloses that El Paso supported many other ad¬ 
vertising media such as two shoppers 7 weeklies, a 
Spanish daily newspaper, another English daily 
newspaper, out-door billboards, car cards, direct 
mail advertising, and such advertising as is run on 
the screens of the theatres (R. 182, 207). The cen¬ 
sus figures analyzed by Dr. Hettinger and intro- 


| 

I 
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duced in evidence by appellant also show that prod¬ 
ucts of the value of $9,212,440 were manufactured 
in El Paso in 1933 (R. 284). 

It is noted that the census figures used by Dr. 
Hettinger were as of 1930 and 1933, these being the 
latest figures obtainable (R. 168), and that Dr. 
Hettinger does not have first hand knowledge of 
the present economic conditions which obtain in 
El Paso, so rhat when he testified that El Paso 
could not now, from an economic standpoint, sup¬ 
port another broadcast station, he was required to, 
and did, speculate (R. 168). 

On the other hand, the record affirmatively dis- 
dose's that at the time of the hearing on the appli¬ 
cation of Dorrance Roderick before the Examiner 
(May 1936) conditions in El Paso had improved 
(R. 215) and that there were 1,569 business firms 
listed in the El Paso City Directory (R. 66, 232- 
244). The manager for appellant’s station, 
KTSM, testified that the number of different ac¬ 
counts they had on their books for the past year 
would approximate 250 to 300. But when asked 
by Commission counsel, on cross-examination, if 
he had any papers to refresh his memory as to the 
number of separate and distinct accounts appel¬ 
lant KTSM carried as of the date of the hearing, 
lie said: “I believe I can answer without refresh¬ 
ing my memory from any paper because we keep 
a pretty close check. It would necessarily be ap¬ 
proximate, but I would say about 100 or 125 regu¬ 
lar advertisers last month” (R. 216-217). 




There appears in the record a statement taken 
from some promotional advertising pf Tri-State 
Broadcasting Company (KTSM), Appellant, set¬ 
ting forth what purports to be a list! of KTSM’s 
advertisers, which is undated, numbering fifty-four 
(R. 279, 282), but which the record ihdicates was 
printed some time after August 1934 (R. 223). 

An examination of programs of appellant, Sta¬ 
tion KTSM, taken on various davs at random in 
April 1936 by a witness who testified! to their ac¬ 
curacy, shows the commercial sponsorship of these 
programs (R. 254-278). Appellant |herein like¬ 
wise introduced its program logs for the period 
March 16, 1936, to and including March 28, 1936 
(R. 291-312), from which the commercial sponsor¬ 
ship of the various programs appear, j A compari¬ 
son of the sponsors as shown from tlie foregoing 
with the list of business firms in the City of El Paso 
shows that there are a great manv! commercial 
establishments in El Paso which atie not using 

i 

advertising on Tri-State Broadcasting Company 
(KTSM) (R. 254-278, 282, 291-312). j 
Station KTSM was licensed and began operat¬ 
ing in August 1929 (R. 194). It appears that 
in 1929 it operated at a loss (R. 194). The Mana¬ 
ger of the station, Mr. Wyler, testified that he did 

i 

not have the figures available for 1930, but he did 
not believe the station made a profit ill that year; 
that in 1931 there was a small profit; jthat in 1932 
the profit was $1.18; that in 1933 tlig profit was 
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$200 (R. 195). This witness stated that for the 
years 1929,1930,1931, and 1932 the station was not 
competently managed, and that he attributes the 
loss in 1929 and the small profits the succeeding 
years, to and including 1933, to the fact that “busi¬ 
ness conditions, of course, in El Paso were not too 
good, and also the fact that there had not been a 
complete selling job of radio time in the City of 
El Paso M (R. 195). This witness further testi¬ 
fied that “during the time from 1929 when KTSM 
started operation until 1933 the attitude of the 
management of the station at that time was some¬ 
what antagonistic, there seemed to be no desire to 
cooperate with existing agencies in El Paso’’ (R. 
170-171). 

Some time in 1933 “the selling job got under 
way, to use the language of the witness Wyler, 
and in 1933 the station had a profit of $4,000. The 
witness Wyler also testified that in 1935 the sta¬ 
tion made a net profit of about $7,000. He further 
testified that the station pays him a salary of $275 
a month and a 10 per cent bonus of the net profit of 
the station. 

A statement of operating expenses for 1935 of 
Tri-State Broadcasting Company, Inc., radio Sta¬ 
tion KTSM, dated June 6, 1936, shows a bonus to 
the Manager of $1,656.08 (R. 314). Referring to 
this bonus, the Examiner asked the witness Wyler 
if the station made $7,000 as a net profit in 1935, 
how did he get $1,500 [$1,656.08], and witness re- 
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plied 4 ‘that bonus is calculated before jdepreciation 
and certain items are deducted under pur arrange¬ 
ment.” Ordinarily, ;< net profit” would be that 
profit resulting after all items of expense are de¬ 
ducted, including depreciation. The testimony of 
this witness on this point seems to bp conflicting. 

In any event, taking the figures stated by the 
witness Wyler, Manager for the station, at the time 
of the hearing, the investment of KTS]\t represented 
some $27,000 (R. 171); a dividend was declared 
in 1935 of $5,000, which represents the only return 
to the stockholders since the corporation first in¬ 
corporated (R. 172). Subtracting the dividend of 
$5,000 and adding the $2,000 put baclj in the busi¬ 
ness in 1935, the investment in 1935 v^ould be $25,- 
000. Upon this basis a $7,000 return amounts to 
a profit of 28 per cent. Subtracting the profit 
made in 1934, viz. $4,000, the investment in 1933 
was $21,000. Upon this investment! a profit of 
$4,000 constitutes 19 per cent profit in 1934. 

It is respectfully submitted that a! corporation 
which could do business for several years in a man¬ 
ner antagonistic to the people of El Paso and yet 
come through those depression years j without los¬ 
ing money and show profits of 19 per;cent in 1934 
and 28 per cent in 1935 on the investnient, in addi- 

I 

tion to a substantial salary and bonus to its Man¬ 
ager, and yet have what is actually a small portion 
of the business shown to be available! in El Paso, 
ought not to be heard to object to a second station 
in that citv. j 
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3. Concerning available talent in El Paso, Texas 

Dorrance D. Roderick (applicant, intervener 
herein) who is President of the El Paso Symphony 
Orchestra (R. 79) and a leader in the musical and 
cultural activities in El Paso, and who has been ac¬ 
tive in bringing a number of the great artists to that 
community (R. 43), testified that he had discussed 
the proposed station in a musical way with the Di¬ 
rector of the Symphony Orchestra of El Paso, the 
Director of Music in El Paso, High School Direc¬ 
tor of a mixed Glee (dub, a soloist in a synagogue, 
choir director, a music teacher, an organist (R. 52) 
and various musical groups, organizations, and 
dramatic groups (R. 60), and from his discussions 
with those people and his experience in the musical 
world, he determined there was sufficient entertain¬ 
ment talent available for the proposed station (R. 
62). On the other hand, Mr. Wyler, Manager of 
Tri-State Broadcasting Company (KTSM), testi¬ 
fied that about 15 per cent of the broadcast day of 
Station KTSM was live talent, but he was unable 
to say whether this included newspaper reports 
(R. 198). On cross-examination, this witness 
stated that, based on his six years’ experience as a 
station manager, he was of the opinion that there 
was not available sufficient live talent to supply 
more than 15 per cent of a radio broadcasting day 
in El Paso, Texas (R. 204), that in his opinion 
KTSM at the present time was using practically 
all of the available talent (R. 176). 





Station KTSM broadcasts the services of two 
churches—Trinity Methodist Church and the First 
Presbyterian Church—on Sundays, and does not 
have time available for other churches, although 
there are a number of other denominations, includ¬ 
ing Episcopal, Catholic, Lutheran, Mormon, Chris¬ 
tian Science, Jewish, and Unitarian (!R. 208, 209). 
We have already shown that these denominations 
have contacted Mr. Roderick, applicant-intervener 
herein, with respect to the possibility bf broadcast¬ 
ing services from their churches on the new station, 
if and when licensed (R. 51). Although the testi¬ 
mony in the case at bar with respect |to the avail¬ 
ability of talent in the City of El Paso is conflicting, 
the Commission carefully weighed t|ie testimony 
of the applicant intervener, Roderick,! against that 
of Mr. Wyler, Manager of Tri-State broadcasting 
Company (KTSM), appellant herein,j and the evi¬ 
dence in the record concerning the population of 
the City of El Paso, and concluded tjhat a city of 
110,000 population, which supports a symphony or¬ 
chestra and has indicated a substantial apprecia¬ 
tion of good music, should have sufficient program 
talent, both latent and active, in El j Paso which 
would be expected to provide for the pijogram needs 
of a second broadcast station in El #aso without 
adversely affecting the operation j of Station 
KTSM, and it is respectfully submitted the Com¬ 
mission’s finding is supported by | substantial 
evidence. 
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4. Concerning the qualifications of Dorrance D. Roderick, applicant, 

intervener herein 

Mr. Roderick is a citizen of the United States 
(R. 47, 48, 49) and his net worth is $232,607 (R. 
229). He has been engaged in the publishing busi¬ 
ness for years; five years in Lubbock, Texas, and 
the past seven and a half years in El Paso. He 
is President of the El Paso Times, Inc., Publisher 
of the El Paso Dailv Times and of the El Paso 
Sunday Times (R. 48, 49). He is past President 
of the Kiwanis Club, past District Governor of the 
Western District of the Kiwanis International. He 
has been active in the civic affairs and the Cham¬ 
ber of Commerce of the city (R. 43). He is Presi¬ 
dent of the El Paso Symphony Orchestra and has 
been active in bringing artists to El Paso (R. 43, 
79). The proposal of Mr. Roderick involves an 
estimated expenditure of about $15,000 (R. 70, 71) 
for transmitting equipment, transmitter site, 
studios and studio equipment, and the technical 
equipment which he proposes to install complies 
with the technical requirements of the Commission 
(R. 225). 

The studios will be located on the Fifth floor 
of the Times Building, and will be sound proofed 
and equipped with two grand pianos and a pipe 
organ (R. 71). 

Appellant contends the fact that the applicant 
Roderick is the President of the El Paso Times 
! and will give a new station in El Paso, if owned 
i by Roderick, an unfair competitive advantage (see 
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| 

appellant’s brief, page 14), but the Record shows 

i 

that the applicant Roderick will conduct the sta¬ 
tion separate, apart, and independent from the 

_i 

newspaper (R. 48). The applicant Roderick was 
asked whether the advertising on the radio would 
be separate and apart from the advertising in the 
newspaper, and he replied “It will.” He was 
then asked, “Will those advertising in the news- 
paper have any preference or priori rights over 
anyone else ?” and he replied, “No advantage what¬ 
soever” (R. 68). On cross-examination counsel 

i 

for appellant asked Mr. Roderick whether he had 
offered advertisers a joint rate in connection with 
his newspaper, and he replied, “I did not.” He 
was then asked whether it was his proposal to offer 
a joint rate and he replied, “Very definitely, no” 
(R. 103). | 

The applicant will manage the station himself 
and will employ an engineer and one assistant, two 
announcers, a program director, a studio orchestra, 
a bookkeeper, and advertising solicitors (R. 71). 
The station proposes to operate 16 hburs per day, 
about 15 per cent of which would be recorded pro¬ 
grams (R. 89). It is contemplated that a staff 
orchestra would be used 12 hours per \iveek (R. 92). 
The tentative daily program submitted by the ap¬ 
plicant appears to be diversified and pf interest to 
the listening public (R. 230, 231). 

In consideration of Mr. Roderick’^ business ex¬ 
perience, his position as a leader of the cultural and 

i 

i 

j 

i 

i 

i 


i 
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civic life of the city, his financial ability to erect 
and operate a station and to employ trained tech¬ 
nical help, together with the fact that he is a citizen 
of the United States and the showing made of his 
proposed service, it is clear that the Commission’s 
finding (R. 336) that he is legally, technically, 
financially, and otherwise qualified to erect and 
maintain a station of the class and kind applied for 

is fullv sustained bv the record. 

%/ 

B. THE COMMISSION’S FINDINGS ARE SUS¬ 
TAINED ON THE BASIS OF PROPERLY ADMIS¬ 
SIBLE EVIDENCE 

Appellant contends that the Commission’s find¬ 
ings are based on inadmissible and improper testi¬ 
mony. At page 34 of its brief it states that the 
conclusions set forth by the Commission in its 
Statement of Facts and Grounds for Decision (R. 
336) rest “in their entirety upon Mr. Roderick’s 
testimony to the effect that he wants a station and 
that some people he talked to would like to see an¬ 
other station in El Paso (R. 52-53).” This is not 
the case. 

The specific testimony to which appellant objects 
appears at pages 52 to 56, inclusive, of the record. 
Mr. Roderick was asked whether he had made any 
survey or investigation among the public, civic, 
and other leaders and groups at El Paso with refer¬ 
ence to the location of the station for which he had 
made application and he replied he had. He was 
then asked to state what he had done in that re- 





spect, with whom he had talked, etc. Whereupon 
he testified that he had talked to a nupiber of in¬ 
dividuals, possibly 75, giving the namei of some of 
them, and his counsel asked him what I the general 
impression was which he got from all of those peo¬ 
ple with reference to the necessity for establishing 

| 

a station. This was objected to and tfie objection 
was sustained. The Examiner, however, permitted 
the witness to state that certain persons had been 
talked to and what the results of the talk were, 
without details. Whereupon counsel f<pr appellant 
objected on the ground that that ruling deprived 
him of his right of cross-examinatiofi. But the 
Commission’s decision and its findings in this case 
do not rest alone upon that testimony. \ As we have 
already shown, they are based upon proper and ad¬ 
missible evidence in the record, presented without 
objection, of the population and importance of the 
City of El Paso and as to the number of business 
establishments in the City of El Paso, and other 
competent evidence herein reviewed at great length. 
(See pp. 8-20, infra.) \ 

Moreover, aside from the testimonv of Mr. Rod- 
erick of which appellant complains, the witness 
Roderick, by virtue of his knowledge, background, 
and activities as a business man, newspaper pub¬ 
lisher in El Paso for seven years, and his position 
in the community as a leader in civic and cultural 
affairs (See Brief, 20-22), established a right to 
have his expert opinion considered concerning the 
available talent and commercial support for a new 
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station in El Paso, and we respectfully submit the 
Commission was eminently justified in considering 
this testimony, especially in view of the fact that 
similar testimony was offered by the Manager of 
KTSM, appellant herein, and considered by the 
Commission. 

We submit, therefore, that the Commission’s de¬ 
cision is based upon proper and admissible evi¬ 
dence separate and apart from the portions of the 
record complained of by appellant, which were, at 
best, merely cumulative. 

Moreover, as a matter of law, this court has held 
that the Commission is not bound by strict jury 
trial rules of evidence which are applicable to 
court proceedings. Technical Radio Laboratory v. 
Federal Radio Commission, 59 App. D. C. 125 
(1929); Beebe v. Federal Radio Commission, 61 
App. D. C. 273 (1932). 

C. APPELLANT IS NOT ADVERSELY AFFECTED 

BY THE DECISION OF THE COMMISSION OF 

WHICH IT COMPLAINS 

It is apparent from the facts in the record al- 
readv reviewed at length herein that a need for 
an additional station in El Paso exists, and that 
the granting of the application of Dorrance D. 
Roderick, intervener herein, is consistent with Sec¬ 
tion 307 (b) of the Communications Act of 1934 (49 
St at. 1475) which requires a “fair, efficient, and 
equitable distribution of radio service among the 
several states and communities” (Brief, pp. 8-12). 
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It has likewise been shown that the establishment 
of an additional station in El Paso will not result 
necessarily in a deterioration, either ini quality or 
quantity, of the service of the existing station 
(Brief, pp. 12-20). j 

D. PUBLIC INTEREST, CONVENIENCE!, AND NE¬ 
CESSITY DOES NOT REQUIRE THI£ PROTEC¬ 
TION OF AN EXISTING STATION FROM ALL 
COMPETITION ! 

Appellant contends that a broadcast (station is a 
public utility and that the same elements must 
enter into a public interest finding with respect to 
a broadcast station as in the case of a railroad or 
bus line. We submit this contention isj untenable. 
Broadcast stations are specifically declared by 
Congress not to be common carriers (Selction 3 (h) 
of the Communications Act of 1934, 48 $tat. 1065), 
whereas railroads and bus lines are common 
carriers. 

i 

Although the business of a radio broadcasting 
station is impressed with a public interest, KFKB 
Broadcasting Association v. Federal Radio Com¬ 
mission, 60 App. D. C. 79 (1931), it is pot a public 
utility in the sense that it will serve |all comers 
equally at reasonable rates and thus it must be dis¬ 
tinguished from those public utilities | which are 
common carriers. The Act gives the Commission 
no power of regulation over the rates a broadcast 
station may charge, whereas common carriers are 
regulated as to the amount and type of service they 
must render and the rates they may charge. More- 

i 

| 
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over, common carriers do have a property right in 
their franchises, but the Communications Act of 
1934 (and the Radio Act of 1927 which preceded it) 
expressly provides there shall be no property right 
in a license to broadcast, and this court has held in 
Technical Radio Laboratory v. Federal Radio 
Commission, 59 App. D. C. 125, 128 (1929), that 
the only property right which was acquired by the 
appellant in the use of the ether as a medium of 
communication was such as was granted to it by 
the terms of its license and was expressly subject to 
the conditions therein contained relative to power, 
frequency, and time, for which the license was 
granted and also the provisions governing the re¬ 
newal thereof. The principal consideration in the 
case of broadcast stations must be the service to 
the listening public and in a large radio-isolated 
city such as El Paso the right of the listening pub¬ 
lic to good broadcast service is superior to the 
claim of this appellant to be protected from all 
competition. In Chicago Federation of Labor v. 
Federal Radio Commission, 59 App. D. C. 333 
(1930) this court said (page 334) : 

All broadcasting privileges are held to be 
subject to the reasonable regulatory powers 
of the United States and that the public 
convenience, interest and necessity are the 
paramount considerations. 

The cases cited by appellant are not in point, 
since thev all deal with common carriers. 





E. FINDINGS OF FACT MADE BY THfi COMMIS¬ 
SION SUPPORTED BY SUBSTANTIAL EVIDENCE 
ARE CONCLUSIVE AND SHOULD BE SUSTAINED 

We have already discussed in great!detail the 

C7 i 

findings of the Commission and tlie evidence in 
this record in support thereof. (Brief, |pp. 8-22.) 
Section 402 (e) of the Communications Act of 1934 
(48 Stat. 1093) provides that “the review of the 

court shall be limited to questions of la\k and that 

| 

findings of fact by the Commission, if supported by 
substantial evidence, shall be conclusive unless it 
shall clearly appear that the findings otj the Com¬ 
mission are arbitrary or capricious.” ( Head of 
the Lakes Broadcasting Co. v. Federal Communi¬ 
cations Commission, 66 App. D. C. 19, $4 F. (2d) 
396 (1936); Badio Service Corporation V. Federal 
Communications Commission, 64 App. Di C. 323, 78 

F. (2d) 207 (1935); Don Lee Broadcasting System 

v. Federal Communications Commission, 64 App. 
D. C. 228, 76 F. (2d) 998 (1935).) | 

In General Broadcasting System, Inc . y. Federal 
Badio Commission, 60 App. D. C. 64 (}931), this 
court said: 

The question at issue is one of fact which 
the Commission has decided aftdr hearing 
all the evidence. The present appeal calls 
upon this court to determine whether the 
decision is manifestly against the evidence. 
If so, it should be reversed; if not; it should 
be affirmed. 
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In Marquette University v. Federal Radio Com¬ 
mission, 60 App. D. C. 44 (1931), the court said: 

The case turns solely upon a question of 
fact, and, inasmuch as the commission is 
vested with authority to regulate the licens¬ 
ing of broadcasting stations in such a man¬ 
ner as to best subserve public interest, con¬ 
venience, and necessity, the court will hesi¬ 
tate to set aside a finding of the commission 
unless it appears to be manifestly contrary 
to the evidence. 

The Supreme Court of the United States has had 
occasion from time to time to pass upon the appli¬ 
cation of this principle with respect to other com¬ 
missions and administrative bodies, and in Florida 
v. United States, 282 U. S. 194, 215 (1931), said: 

The Commission is the fact-finding body 
and the Court examines the evidence not to 
make findings for the commission but to as¬ 
certain whether its findings are properly 
supported. 

In Interstate Commerce Commission v. L . & N. 
By., 227 U. S. 88,100 (1913), the court said: 

The order of the Commission, * * * 

was not arbitrary but sustained by substan¬ 
tial, though conflicting evidence. The courts 
cannot settle the conflict nor put their judg¬ 
ments against that of the rate-making 
body, * * * 

In Interstate Commerce Commission v. North¬ 
ern Pacific By 222 U. S. 541, 548 (1912) the fol¬ 
lowing appears: 
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In determining these mixed questions of 
law and fact, the Court confines itself to the 
ultimate question as to whether the commis¬ 
sion acted within its power. It will not con¬ 
sider the expediency or wisdom of the 
order, or whether, on like testimony, it 
would have made a similar ruling. * * * 
Its conclusion, of course, is subject to review, 
but when supported by evidence is accepted 
as final; not that its decision, involving as 
it does so many and such vast public inter¬ 
ests, can be supported by a mere scintilla 
of proof but courts will not examine the 
facts further than to determine whether 
there was substantial evidence j to sustain 
the order. 

I 

In the case of St. Joseph Stock Yards Co. v. 
United States, 298 U. S. 38, 54 (1936) the Supreme 
Court applied the principle that inasmuch as the 
ultimate determination whether or not rates are 
confiscatory ordinarily rests upon a variety of sub¬ 
ordinate or primary findings of fact as to par¬ 
ticular elements, such findings made by a legisla¬ 
tive agency after hearing will not b4 disturbed 
save as in particular instances they are plainly 
shown to be overborn. 

i 

IV. CONCLUSION 

| 

It is respectfully submitted that— 

(1) Since the record discloses a nepd for the 
service of an additional station in El Paso, Texas ; 

(2) Since the record discloses commercial sup¬ 
port and talent available to permit the establish- 


i 


i 
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ment of a new station in the public interest, con¬ 
venience, and necessity without subjecting the ex¬ 
isting station, appellant herein, to any deteriora¬ 
tion in this service; 

(3) Since the legislative standard of public in¬ 
terest, convenience, and necessity does not require 
the protection of an existing broadcasting station 
from all competition; 

(4) Since the Commission has properly applied 
the legislative standard; 

(5) Since public interest, convenience, and ne¬ 
cessity will be served through a grant of the appli¬ 
cation of Dorrance D. Roderick for a new station 
in El Paso, Texas, the decision of the Commission 
should in all respects be affirmed. 

Federal Communications Commission, 
Bv Hampson Gary, 

General Counsel. 

George B. Porter, 

Assistant General Counsel. 

Fanney Neyman, 

Assistant Counsel. 

Walter Johnson, 

Assistant Counsel. 
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IN THE 


3Dnttei> States Court of appeals; 

FOR THE DISTRICT OF COLjjMBIA. 


No. 6931. 


Tri-State Broadcasting Company, Incorporated, 

Appellant , 



Federal Communications Commission ^nd Dorrance 

D. Roderick, Iutervenor. \ 


BRIEF FOR INTERVENOR. 


STATEMENT OF THE CA^E. 

This is an appeal by the Tri-State Broadcasting Com¬ 
pany, Incorporated, licensee of Station KTSM located 
at El Paso, Texas, from an order of the Communica¬ 
tions Commission granting a permit toj Dorrance D. 
Roderick to construct a new broadcasting station in 
the same city. 

i 

I 

i 
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For clarity, appellant here, will hereinafter be re¬ 
ferred to as “KTSM”, the intervenor here as “Rod¬ 
erick”, the Federal Communications Commission as 
the “Commission”, and the Communications Act of 
1^34, as amended, as the “Act”. Italics are ours. 

Roderick filed his application on or about January 9, 
1936, (R. p. 18). He proposed to operate on the fre¬ 
quency 1500 kc. with 100 watt power, unlimited time. 
His application was complete in that it responded to 
all the questions thereon applicable to his purpose (R. 
pp. 11, 22). KTSM has operated its station on the 
frequency 1310 kc. with 100 watt power (R. p. 30). It 
shares time with Station WDAH, of which the Trinity 
Methodist Church is the licensee (R. p. 51). 

Under date of February 21,1936, the Broadcast Divi¬ 
sion of the Commission granted the application of 
Roderick without a hearing. Under date of March 3, 
1936, the Broadcast Division of the Commission, on its 
own motion, reconsidered its action of February 21, 
1936, in granting the application of Roderick, and des¬ 
ignated the same for hearing, and fixed May 6, 1936, 
at 10:00 A. M., in the offices of the Commission at 
Washington, D. C-, as the date, hour, and place for the 
hearing (R. p. 23). Notices of the hearing and of the 
time and place where it would be held were sent out by 
the Commission on April 1, 1936 (R. pp. 23, 27). 
KTSM was not included in the list of those to whom 
notices were sent. KTSM thereupon filed a petition to 
intervene (R. p. 35), and was authorized to do so by 
action of the Broadcast Division on April 24, 1936, (R. 
p. 37). 

The hearing on intervenor’s application was held 
before an Examiner of the Commission on May 25th, 
26th and 27th, 1936, at which time KTSM, Roderick, 


and the Commission introduced testinhonv. On June 

i * 

29, 1936, the Examiner submitted hi$ report to the 
Broadcast Division recommending that the application 
be granted intervenor (R. pp. 360, 370). Exceptions 
to his report, together with a request fbr an oral argu¬ 
ment thereon, were filed on behalf Of KTSM, and 
thereafter, on November 19, 1936, oral argument was 
had by both KTSM and Roderick before the Broadcast 
Division. On December 1,1936, the Broadcast Division 
entered its order granting the application. In this it 
stated that at a subsequent date an Jopinion setting 
forth a statement of the facts appearing of record and 
the grounds for the decision would be issued and pub¬ 
lished (R. p. 329). On December 12, 1|937, the Broad¬ 
cast Division, Commissioner Sykes, Chairman, Case 
and Prall sitting, issued and published its statement 
of facts and grounds for decision (R, pp. 330, 337). 
Thereafter, KTSM filed a petition for rehearing before 
the Commission sitting in banc pursuant to Section 
405 of the Act, and same was denied l|>y the Commis¬ 
sion, six members sitting, and one meniber dissenting, 
on February 29, 1937, (R, p. 350). | 

| 

STATEMENT OF FACTS. 

I 

At the hearing the testimony of three witnesses,— 
Hon. R. E. Thomason, Member of Congress from the 
Sixth Texas District, Dorrance D. Roderick, and Ed¬ 
ward Talbott,—was adduced on behalf of Roderick. 
Eight exhibits were introduced in his behalf. The tes¬ 
timony of two witnesses was adduced in behalf of 

• 

KTSM. Also eleven exhibits were introduced in its 
behalf. The testimony of one witness for the Com¬ 
mission was taken and one exhibit introduced. 
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Qualifications of Roderick. 

Roderick was born in Iowa, and is a citizen of the 

United States. He was educated in the public schools 

in Kansas City, Missouri, and Tulsa, Oklahoma, and 

received a BA decree from the University of Okla- 

* • 

homa. After completing: his education he went to work 
as a reporter on the Associated Press and later worked 
for the Tulsa World, in Tulsa, Oklahoma. Also, he 
worked in the advertising department of the Oklahoma 
Publishing Company which publishes the Wichita 
Eagle (R. p. 48). Before coming to El Paso he pub¬ 
lished two newspapers at Lubbaek, Texas, in one of 
which he now has a small interest. He came to El Paso 
about seven and a half vears ago and has been Presi- 
dent of the corporation publishing the El Paso Times 
in that city ever since (R. p. 48). The El Paso Times 
is published every morning seven days a week, and has 
a circulation of about 25,000. It is the oldest news¬ 
paper in the community, and reputed to be the oldest 
business institution in El Paso (R. p. 38). The paper 
employs about 125 persons; it is owned by a Texas 
corporation of which Roderick owns 70 per cent of the 
stock (R. pp. 47, 48). 

Roderick has had no technical training as a radio 
engineer, or has he ever operated a broadcasting sta¬ 
tion. However, he has given much thought to and a 
study of the operation and management of a broadcast 
station. He has had some experience as a performer 
(R. p. 50). However, he had the assistance of a radio 
expert, Edward Talbott, who is a licensed radio en¬ 
gineer and operator (R. pp. 129, 130, 132) in working 
out his plans for the station, including the selection of 
an antenna site, the antenna itself, and the other equip¬ 
ment necessary to the erection and operation of a mod- 



ern broadcasting station of 100 watt pokver (R. p. 130). 
Talbott also assisted Roderick in preparing a tentative 
program for the proposed station (R. p. 59). It is 
Roderick’s plan to determine the policies of the pro¬ 
posed station. He will have a staff of alt least two tech¬ 
nical men (R. p. 121), one of whom probably will be 
Mr. Talbott (R. p. 142), at least two jannouncers, an 
office man, and some advertising salesmen in its opera¬ 
tion (R. p. 122). He will use membe'rs of his news¬ 
paper staff for news announcing (R. p. 118), and will 
have his studios located in that part I of the building- 
under lease to his newspaper and not rjsed by it (R. p. 
120). | 

All of the equipment he proposes using, as well as 
the site selected, has been approved by the Commis¬ 
sion’s engineers (R. p. 225). Operation of the station 
will cause no interference with other stations in opera¬ 
tion (R. p. 225). I 

At the time of filing of his application intervenor’s 
financial worth was $232,607.60 (R. pi 229). On the 
date of the hearing intervenor’s “caslj on hand” had 
increased from $6,000.00 to $12,000.00,1 all of which is 
available for the construction of the proposed station 
(R. p. 124). He owns his own home, built in 1935 at a 
cost of $25,000.00, and on which there is an encum¬ 
brance of $7,500.00 (R. p. 50). 

i 

Public Need. 

i 

El Paso, according to the 1930 census, has a popula¬ 
tion of 102,421 (R. p. 225), of which 3$,121 are native 
born whites; 2,844 are foreign born whites; 1,850 are 
negroes, and 52,291 are Mexicans (KTS|M Ex. 1A, R. p. 
283). The larger part of the Mexican population, 
eighty-five per cent, speaks English as ivell as Mexican 
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(R. p. 107). The city is in El Paso County, which ex¬ 
tends from the city northward for about 25 miles and 
eastward about 40 miles (R. p. 115), and, exclusive of 
the city, has a population of 29,176 (KTSM Ex. 1A, R. 
p. 283). Immediately to the North and Northwest of 
El Paso County is Dona Ana County, New Mexico, and 
to the North and Northeast is Otero County, New Mex¬ 
ico. The nearest southern borders of these counties are 
about 25 miles North of the city of El Paso, but at one 
point Dona Ana County extends almost to the city lim¬ 
its of El Paso. Northwest 115 miles from El Paso, and 
in New Mexico, is the Federal Government’s big irri¬ 
gation dam known as the Elephant Butte, where water 
is stored for irrigation purposes. This storage water 
has created a fertile valley 3 to 4 miles wide between 
the dam to below El Paso (R. pp. 46, 47). 

i El Paso is a city of diversified interests (R. p. 39). 
It is the market center for all the Southwest country for 
a distance of 300 miles for minerals, cattle and cotton 
(R. p. 47). Most of the substantial cattle range inter¬ 
ests now are in the section of West Texas and New 
Mexico tributary to El Paso (R. pp. 39, 47). In the 
valley irrigated by the Elephant Butte dam waters are 
200,000 acres of land in the highest state of cultivation 
which produce cotton, other farm products, vegetables 
and fruits (R. pp. 39, 40). The average yield of cotton 
here is between 70,000 and 80,000 bales (R. p. 41). 
El Paso is the marketing center for this whole valley. 
It is a mining center on account of the mining in West 
Texas, New Mexico, Arizona and northern Old Mexico. 
The business from these mines centers in El Paso for 
the reason the Guggenheim smelter is there, as well as 
the Nicols Copper Refining Company’s plant (R. p. 39). 
El Paso also has three large meat packing houses which 





slaughter and pack much of the live cattle raised with¬ 
in 200 miles of El Paso (R. pp. 39, 40, |47). The Port¬ 
land Cement Company has a large plant at El Paso. 
Also, there are oil refineries there. Standard and the 
Texas Company have large refineries in El Paso (R. p. 
40). El Paso is the jobbing center of the Southwest. 
There are seven or eight railroads wi|th terminals or 
stations there. The Southern Pacific] and El Paso- 
Southwestern Railway systems have large shops and 
the Santa Fe and others have small shpps there. The 
Mexican-Northwestern and Mexican Central systems 
have facilities there (R. p. 40). There sire several large 
jobbing and wholesale houses, handling groceries, hard¬ 
ware and machinery. Ingersoll-Rand supply demands 
in Texas and Mexico from El Paso (R.| p. 41). 

The College of Mines of the University of Texas and 
the Bradford School for Girls, as \jrell as several 
smaller private and business colleges, and city schools 
are located in El Paso. Also, there is a large Army 
post, Fort Bliss, with a complement of approximately 
3,000 officers and men located on the outskirts of the 
city of El Paso (R. p. 41). j 

On the date of the hearing, El Paso had three daily 
newspapers published in the English language,—The 
Times, published by Roderick’s company, having the 
Associated and United Press Services,! and a circula¬ 
tion of 25,000; The Herald-Post, a Scripps-Howard 
paper, getting the United Press and International 
News Services, and with a circulation ofj approximately 
25,000; and The World-News, the circulation of which 
is not known (R. p. 182). The combined advertising- 
lineage of The Times and The Herald-Ppst in 1935 was 
560,770 lines valued at approximately $555,828.00 (R. 
p. 158). The World-News, started at t|he peak of the 
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depression in 1932, and published in conjunction with a 
newspaper printed in the Mexican language, suspended 
publication in 1936 because of a lack of advertising sup¬ 
port (KTSM’s Petition for Rehearing, R. pp. 343, 346). 

i Quantity and Quality of Radio Service in £1 Paso. 

El Paso has local broadcast service from two stations 
in the city,—KTSM, which is a commercial station op¬ 
erating on the frequency 1310 kc. with 100 watt power 
(R. p. 30), and WDAH, of which the Trinity Methodist 
Church is the licensee, operating on Sundays, sharing 
time on the same frequency with KTSM (R. p. 51). 
WDAH does not broadcast commercially. Then there 
are three Mexican stations operating in Juarez, Mex¬ 
ico, with good signals but poor programs. All other 
radio service is had from outside stations, all of which 
are over 600 miles distant (R. p. 133). The signal re¬ 
ception from the local American stations is good, but 
the outside service varies. During daylight there is no 
reception at all from the distant outside stations, and is 
poor on Summer nights (R. pp. 75,133). On most Win¬ 
ter nights good reception is had from the stations of 
the Columbia and National Broadcasting Systems at 
Dallas, Fort Worth, San Antonio, Denver and Los An¬ 
geles. There are some nights in Winter when even the 
reception from these stations is poor (R. p. 133). This 
means that El Paso is dependent upon Station KTSM 
and the three Mexican stations for its consistent radio 
service. Station KTSM uses not more than 15 per 
cent live talent in its programs, and this live talent in¬ 
cludes all announcements. The balance of its programs 
consist of 35 per cent phonograph records and 50 per 
cent electrical transcriptions (R. pp. 174, 175; Roder¬ 
ick’s Ex. 7, R. pp. 291, 312). Its programs do not vary 
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from day to day a great deal (KTSM Etx. 9, R. pp. 254, 
278). ! 

Adequate Live Talent, j 

El Paso has a number of musical and dramatic or¬ 
ganizations and individuals available tq a radio station 
for a wide variety of programs (R. p. 82). Among 
these are: The Kiwanis Quartet, the Rpndoleers Quar¬ 
tet, El Paso Oratorical Society, El Paso Symphony 
Society and Orchestra; the choirs of St.'Clements, First 
Baptist, and First Presbyterian Churches; El Paso 
Chamber of Music Society; College of Mines Glee Club; 
the Texans Chorus; El Paso Tipica Orchestra (Span¬ 
ish) ; voice teachers, Miss Tayloe, Mrs.! C. J. Andrews, 
Mr. William Balch, Mrs. Lillian Peanje; a musicians’ 
union of fifty members (R. p. 50); the Seventh Cavalry 
Band; Marguerite Hartsook, piano teacher, and the 
musical department of Radford School! (R. pp. 82, 84). 
Some of the persons mentioned are professional musi¬ 
cians (R. p. 84). The primary source of income of 
none of these, however, except the teachers, is derived 
from music (R. p. 84). Members of the staffs of the 
two daily newspapers are available for news broad¬ 
casts. News, also, will be obtainable ftom these publi¬ 
cations; The Times gets the Associated and United 
Press Services; and The Herald-Post tjie United Press 
and International News Services (R. p.' 123). The Col¬ 
lege of Mines and Fort Bliss in their personnel possess 
live program talent for lectures and speeches, as do all 
civic organizations in El Paso. By reason of its loca¬ 
tion El Paso and the area served by it is forced to look 
within itself for much of its entertainknent and social 
life (R. p. 183). The nearest places from which pro¬ 
fessional talent can be obtained are Hollywood, Cali¬ 
fornia, and Dallas, Texas. 

| 

i 

i 



10 


i Potential Advertising. 

According to the 1930 census, the El Paso metropoli¬ 
tan area had a population of 118,461. The population 
of the city, not including the metropolitan area, was 
102,491. El Paso County, in which the city of El Paso 
is located, had a population of approximately 130,000. 
The countv North of El Paso in New Mexico has a 
population of approximately 35,000; Hudspeth County, 
Texas, 10,000; and across the river in Mexico 40,000 
living in the area of the proposed station. 

El Paso is a trading center, with the principal pur¬ 
suits of the people being manufacturing, jobbing, min¬ 
ing, agriculture and stock raising. Included among 
its industries are meat packing establishments, a smelt¬ 
ing plant, a cement company, a mining company, oil 
refineries and distributing branches, seven or eight 
railroad lines and a number of jobbing houses and 
mining, machinery and manufacturing companies. To 
the North and IVest are located manv cattle ranches 
and a great amount of agricultural products as a re¬ 
sult of irrigation in that area is produced. It appears 
that the principal part of these products are marketed 
at El Paso. 

A branch of the University of Texas, College of 
Mines, is located in El Paso, as well as the Bradford 
School for Girls and a large public, school system. 
Fort Bliss, the largest United States cavalry post, is 
located near El Paso. 

Of the city population of 102,421, 56.9% were Mex¬ 
icans, or of Mexican origin (KTSM Ex. 1A, R. p. 283). 
Eighty-five per cent of the Mexican population speak 
English, however (R. p. 107). In the year 1933 the 
percentage of persons in El Paso making income tax 
returns was 35, while that of the Nation as a whole 
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was 31.7. The percentage of homes owned was 29 as 
against 47 for the United States average. The av¬ 
erage annual factory wage in 1933 \?as $754, while 
that in the whole country was $883. In 1930 the per¬ 
centage of families owning radios was 19.1, and in the 
United States as a w’hole it was 40.3 (ijfc. pp. 153, 154). 
In 1935 it was estimated there were 15,000 radio sets 
in El Paso, and the Government census estimates that 
there is one radio to every 4-1/3 persons in the United 
States (Intervenor’s Ex. 8, R. p. 279).! 

In 1933 El Paso had 1,283 retail I establishments. 
The total gross volume of business of these stores in 
1933 was $21,546,000.00. In addition, in the same year 
there were 361 service, amusement and! hotel establish¬ 
ments with a total gross business of $2,234,000.00 
(KTSM Exs. 6 and 7, R. pp. 287, 288; R. pp. 157, 158). 

In 1935 the lineage of newspaper local advertising 
• amounted, in dollars, to approximately $560,770.00, 
and Station KTSM to $49,058.00 (R. |p. 158). There 
was other advertising, too, such as icar cards, bill 
boards, and display advertising (R. p. 158). 

Station KTSM made a net profit in 1935 of $7,000.00. 

There has been a material improvement in business 
in El Paso since 1933. Newspaper advertising alone 
increased 9% from 1933 to 1935 (R. p.| 166). 

There are 1,569 separate businesses listed in the 
current city directory of El Paso (R. |p. 66). The El 
Paso Times has 816 advertising ledger!accounts (R. P- 
65). Roderick has received definite commitments 
from 38 firms to purchase time on the proposed sta¬ 
tion’s program (R. pp. 98 and 125). ;He wrote to 51 
firms for commitments. Seventeen of the 38 indicated 
the amount they spend will be in addition to what they 
now are expending for radio broadcasting (R. p. 98). 

! 

j 


i 

i 
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ARGUMENT. 

Grounds for Decision. 

The Commission found as follows: 

“From an analysis of all the evidence adduced 
in this proceeding, we lind that Dorrance D. Rod¬ 
erick is technically, legally and financially quali¬ 
fied to construct and operate the broadcast sta¬ 
tion proposed in his application; that there is a 
i public need for said proposed station; that there 
will be available to the applicant, as well as to the 
! stations now operated in El Paso, sufficient live 
talent to make possible desirable program ser¬ 
vice; that no objectionable interference would oc¬ 
cur to the service area of any licensed station 
through the operation of said proposed station; 
i and that the equipment proposed for use by the 
! applicant and the site selected for the transmitter 
are in accordance with Commission requisites. 

“The record satisfactorily discloses that there 
is available in El Paso, Texas, sufficient potential 
advertising to reasonably assure adequate finan¬ 
cial support for another broadcasting station 
i therein. While it is anticipated that the presence 
and operation of additional radio facilities in this 
city will result in the creation of a competitive 
situation between the applicant and the licensees 
of the stations now operated in El Paso, never¬ 
theless, it does not appear, from a review of the 
testimony and exhibits introduced in this connec¬ 
tion, that the expected competition will immedi¬ 
ately or ultimately produce adverse effects upon 
any of these parties or upon public interest gen¬ 
erally. On the contrary, when the population fig¬ 
ures of this city are analyzed, together with the 
prevailing business conditions and other related 
circumstances, we find that the competitive condi¬ 
tion so anticipated is justified, and reasonably ex- 
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| 

i 

i 


j 

i 


pected to insure an improved broadcasting ser¬ 
vice within the city of El Paso. In this connec¬ 
tion, we are constrained to find farther that the 
opinion heretofore discussed, namely, that there 
is not available in the city of El Paso sufficient 
potential advertising to insure adequate support 
for another broadcasting station, is not sufficiently 
conclusive to warrant the Commission in making 
a finding in accordance therewith, j 

“Upon consideration of this application, the 
record made in the hearing relative thereto, the 
Examiner’s Report and exception^ filed, and oral 
argument, the Commission, Broadcast Division, is 
of the opinion, and so finds, that public interest, 
convenience and necessity will be served through 
a grant of the application under consideration. 
Accordingly, an order was entered on December 
1, 1936, effective at 3:00 A.M., EST, on January 
12, 1937, under which said application was 
granted.” 


Contention of KTSM. ! 

I 

A thorough rendering of the Notice of Appeal and 
Statement of Reasons and Brief filed in this Court 
by KTSM leaves this appeal rested on t|wo pegs. They 
are: 

1. That the Commission did not gite that weight 
to the evidence in the case as would bring the facts 
within KTSM’s conception of its jown definition 
of the legislative standard of publib interest, con¬ 
venience or necessity. 

i 

2. That the Commission’s findings are based on in- 
admissible and improper testimony: 

| 

This argument will be addressed to these in the or¬ 
der given. 

i 

! 
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What is the legislative standard of public interest, 

convenience or necessitv? 

* 

In its broad sense it is a criterion or guide rule com¬ 
posed of several elements. Fed. Radio Com. v. Nelson 
Bros. B. <& M. Co., 289 U. S. 285, 77 L. Ed. 1178. In 
the sense it is used in legislation imposing some mea¬ 
sure of regulation on a business one must look to the 
context of the particular legislation as, necessarily, 
legislative bodies cannot lay down a hard and fast 
standard. Ascertainment is more or less a subjective 
process. 

It is generally conceded that all business is affected, 
to some degree, with some public interest. That in¬ 
terest is not always sufficient to warrant regulation. 
And regulation may be, more often is, of varying de¬ 
grees. Take the public utility field for example, in 
that field there are several kinds of businesses, such 
as railroads, lighting, wire communications, street and 
highway and urban and interurban transportation. 
These are regulated businesses and the question of 
rates for services are involved. These are classed as 
‘‘public service businesses”. Louisville <& N. R. Co. v. 
Kentucky, 161 U. S. 677, 40 L. Ed. 849. There the cri¬ 
terion would vary from the rule applied with respect 
to regulated business where there was no question of 
rates. To classify all business under legislative regu¬ 
lation as public utilities is too general. There are 
many regulated businesses which are not public utili¬ 
ties, but most so-called utilities, because their service 
is; so public in nature, are falling into the classification 
of “public utilities”. Radio broadcasting has not 
reached that stage yet. Here there is no question of 
rates and consequent valuation. The business of the 
transmission of messages by radio has long since been 
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classified as a public utility. 47 U. S. (X A. Secs. 3 and 
201. See Atchison, Topeka <& Santa Fe Railway Co. 
v. United States, 295 U. S. 193, 76 L. Ed. 1382. 

The legislative standard as applied to the business 
of radio broadcasting, of necessity, wopld be different 
from the legislative standard applied to the business 
of transportation or radio transmission of messages 
as the public’s interests are not the same; there is not 
the question of rates. Congress recognized this dif¬ 
ference when in Section 303 of the A<it it authorized 
the Commission from time to time, ‘fas public con¬ 
venience, interest or necessity requires”, to classify 
and regulate radio stations. 47 U. S. C. A., Sec. 303. 
Also, by Sec. 314 of the Act it will be| seen Congress 
differentiated between the business of transmission of 
messages and broadcasting. The same is true of Sec. 
324.. Again, in the definition section of the Act, Sec. 

i 

3 (h), Congress includes the business of the transmis¬ 
sion of messages by radio as a “Common Carrier” 
business, and in Title 2 of the Act independently deals 
with Common Carriers and gives the Commission rate 
making powers. It does not do so with broadcasting. 

In the final analysis, the requiremeht, criterion, is 
to be interpreted by the context of thq statute and of 
the character and scope of the business field to which 
it applies. 

As applied to radio broadcasting, ijb must contem¬ 
plate the scope, character and quality of services. Fed . 
Radio Com. v. Nelson Bros. B. & M. Co[, supra. 

In the Communications Act Congress has differen¬ 
tiated between the legislative standard fixed for that 
branch of radio business engaged in the transmission 
of messages for hire and that of the broadcasting 
business. 

i 

i 

i 
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Applying the broadcasting criterion to the instant 
case, and it is the only rule applicable, the question is 
did the Commission follow it? An analysis of all the 
evidence clearly shows it did. The Commission sought 
and obtained evidence on six specific questions (R. p. 
23). These questions were: 

1. To determine the legal, technical, financial and 
other qualifications of the applicant to construct 
and operate the proposed station. 

2. To determine the need for additional service in 
the area proposed to be served. 

3. To determine whether the application may be 
granted within the purview of Section 307 (b) of 
the Communications Act of 1934. 

4. To determine whether the applicant will be re¬ 
quired to mark the tow^ers in accordance with the 
engineering specifications as contemplated by Sec¬ 
tion 303 of the Communications Act of 1934. 

5. To determine whether the granting of the ap¬ 
plication will serve public interest, convenience 
and necessity. 

6. To determine whether the site at which the ap¬ 
plicant proposes to construct and operate the sta¬ 
tion will be satisfactory. 

Question 2 w’as supplemented by evidence as to the 
scope , character and quality of service now received 
in the area, and the availability of talent and advertis¬ 
ing necessary to the support of tw’o commercial broad¬ 
casting stations. 

Squaring the scope of the inquiry with that part of 
the Act pertaining to broadcasting, the conclusion is 




17 


inevitable that the standard adopted by the Commis¬ 
sion was that standard of public interest, 'convenience 
or necessity required by the Act. 

Examination of the record shows there was substan¬ 
tial evidence before the Commission that: 


(a) The existing American broadcasting ser¬ 
vice in El Paso,—KTSM,—is inadequate, not nec¬ 
essarily because the service of KTSM is poor, but 
because it, with only 100 watts po\|rer, is trying to 
serve a community of varied interests 600 miles 
from the nearest large city, withj a service area 
population of 175,000, and with only poor recep¬ 
tion most of the time from outsidp stations. 


(b) That in 1935 the two English language 
newspapers in El Paso had an advertising volume 
of $560,770.00 and KTSM of $49|058.00; that in 
1933 the gross volume of retail business in El 
Paso amounted to $21,546.00; th^t business had 
greatly improved since then. 


(c) That in the city of the area proposed to be 
served there were in 1933, the peak of the depres¬ 
sion, 1,283 retail establishments and that these 
have increased because business has improved 
since then; that El Paso is a trading center with 
the principal pursuits of the people being manu¬ 
facturing, jobbing, mining, agriculture and stock 
raising; that among its industries are meat pack¬ 
ing establishments, a smelting p^ant, a cement 
company, oil refineries and distributing branches, 
seven or eight railroad lines, and a number of job¬ 
bing houses and mining, machinery and manufac¬ 
turing companies; that there is in El Paso a Col¬ 
lege of Mines (branch of the University of Texas), 

i 

i 
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the Bradford School for Girls, a large public 
school system, and Fort Bliss, the largest cavalry 
post in the United States, with a complement of 
3,000 officers and men. 

(d) That there is in El Paso live talent—artists 
and musicians—available to supply the program 
needs of the proposed station and not now used 
by KTSM; and that intervenor has available to 
him for program use all the sources now available 
to the other station for high grade electrical tran¬ 
scriptions and records, news service, market re¬ 
ports service, and civic and religious groups. 

KTSM contends that there is no showing to support 
the foregoing. To this conclusion the record is the 
answer. The record is replete with substantial evi¬ 
dence in support thereof. The question of law, there¬ 
fore, raised by it “that under the legislative standard 
of public interest, convenience and necessity may the 
Commission authorize the establishment of a new 
broadcasting station”, falls for want of support. It 
is predicated of a negative of the facts. 

KTSM, in support of its contention that the Com¬ 
mission did violence to the legislative standard of pub¬ 
lic need, in effect, says that through the joint control 
of the El Paso Times the proposed station would be 
in an advantageous position to compete unfairly with 
KTSM. 

Roderick is the applicant for, and, if the action of 
the Commission is sustained, will operate the proposed 
station. He controls it absolutely. Also, by virtue of 
his stock ownership he dictates the policies of The 
Times. Also, he will operate the station from space 
rented by his newspaper and not now used. If that is 
any advantage, he, of course, will have it. Wbat it 


amounts to is not clear, but it is the onljy advantage he 
will have. There are two English language newspa¬ 
pers of about the same circulation ajnd advertising 
volume in El Paso. One is The Timeb, published by 
Roderick. Its news source, other th^n local, is the 
Associated Press and the United Pressj Services. The 
rules of the Associated Press provide jthat a member 
may buy for broadcast the news furnished by it (R. p. 
123). There will be available to intefvenor through 
his own paper the news of the United Press. The other 
paper, The Post, is Scripps-Howard owned. Its news 
source, other than local, is the Unitedj Press and In¬ 
ternational News Services. The news of these two ser¬ 
vices may be obtained by either Roderick or KTSM. 
In fact, KTSM now gets its news for broadcasts from 
The Post. | 

Roderick will have available for broadcast purposes 
the editorial and reportorial staffs |of his paper. 
While there is no evidence on the question, it is hardly 
likely that he will use this talent without paying for it. 
Members of the staffs of The Post are available to 
KTSM. | 

KTSM will have the advantage of ai going concern 
in any competition. 

The second question raised by KTS|M is “can the 
Commission’s findings be sustained oh the basis of 
inadmissible and improper testimony?’:’ 

The rule laid down by the Supreme Court and this 
Court is, the Commission must rest its findings upon 
“substantial” evidence, not all the evidence. Fed . 
Radio Com. v. Nelson Bros. B. & M. Co\, supra; Head- 
of-The-Lakes B. Co. v. Fed. Communications Com., 
66 App. D. C. 21; KFKB Broadcasting Assn. v. Fed. 
Radio Com., 60 App. D. C. 81. 
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Eliminating the testimony to which KTSM refers 
as objectionable (see KTSM Brief, pp. 33 to 39), there 
remains substantial evidence to support the Commis¬ 
sion’s findings. The specific testimony, to which ob¬ 
jection was made, follows (R. p. 53): 

Question by Mr. Hanley: 

“What was the general impression you got from 
all these people in reference to the necessity of es¬ 
tablishing this station?” 


Mr. Cunningham, Commission Counsel: 

“I have no objection to the statement of the 
witness that he interviewed various and sundry 
people with regard to the establishment of the 
broadcast station here perhaps, but what their at¬ 
titude is, or what they may have said in regard to 
the necessity of it, I think is objectionable from 
this witness.” 

There followed further statement from Mr. Cunning¬ 
ham, and then this objection: 

“I therefore object to the statement of the wit¬ 
ness as to what their attitude w^as or what they 
might have said to him.” 

After discussion between counsel (R. p. 54) the Ex¬ 
aminer said: 

“The details of the conversation are inadmissi¬ 
ble, but the result of talking to these various par- 
1 ties, I think should be admitted.” 

There followed more discussion by counsel (R. pp. 
54 to 56) and then the Examiner permitted witness to 
testify, which he did as follows (R. p. 56): 


‘ 4 Those I talked to were unanimously of the 
opinion that another station wouldj be very bene¬ 
ficial, and the majority of them promised financial 
support of it.” 

! 

Then followed an objection by counsel for KTSM, 
and after the Examiner held that part, at least of the 
answer was objectionable, counsel for KjTSM moved to 
strike the whole answer (R. p. 56). 

The Examiner then asked the witness!: 

‘ 4 From these talks you had with these various 
parties, was support for the statioh assured?” 

j 

Witness: | 

“It was definite commitments to support the 
station. ’ ’ 

i 

I 

Examiner: 

“And to cooperate with the statibn in different 
ways?” i 

Witness: 

i 

“Yes, sir; financially.” 

To these questions and answers no objections were 
made. 

Mr. Hanley then asked the witness (R; p. 57): 

j 

“What was the result of your investigation and 
conversations with these musicians, public groups 
and officials you talked with?” 

j 

Witness: 

“I will have to give the same answer.” 
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Counsel for KTSM objected. 

The Examiner stated: 

“He has alreadv stated thev assured him of 
their cooperation.’ 7 

To the reply of the Examiner there was no objec¬ 
tion made. 

The witness, without objection, testified there were 
civic, musical, and official groups to whom he had talked 
relative to the proposed station. He gave the names of 
the groups and the names of the individuals of the 
groups and stated their activities. Except in the one 
instance set out above, he did not testify as to the 
details of his talks or investigations, and only in in¬ 
stances set forth did he give results. There was sub¬ 
stantial evidence in the record, to which no objection 
was made, to support the Commission’s findings. 

KTSM urges the Commission gave heed to the testi¬ 
mony objected to, but offers deduction only in support 
thereof. 

It is conceded that in hearings before administrative 
tribunals especially when property or personal rights 
are involved, the rules of evidence in use in Courts of 
Equity should prevail, but where the administrative tri¬ 
bunal is dealing with a matter involving fixed time 
licenses issued by itself, as, for instance, a license to 
operate a radio broadcasting station, the rules should 
be relaxed. Particularly is this true when the inquiry 
concerns such questions as public need, availability of 
program talent, and advertising support. Depositions, 
it is true, could be taken or witnesses brought on at 
great expense to prove these. Would they the better 
serve the Commission’s needs? After all, while the 
burden to show the needs required, as a condition pro- 







cedent to the issuance of a license, is upon the appli¬ 
cant, the duty of finding the answer is the Commis¬ 
sion’s. It had a right, therefore, to havb the informa¬ 
tion sought in the objected-to testimony, and it was 
proper, under all the circumstances, to admit it. Tech¬ 
nical Radio Lab. v. Fed. Radio Com., 59 APP- D- C. 127. 

| 

CONCLUSION. 

It is respectfully urged that the Comniission’s state¬ 
ment of facts and grounds for decision and decision 
are supported by substantial evidence ahd are not ar¬ 
bitrary or capricious; and that no grounds exist which 
would justify the Court in reversing the jCommission’s 
order. 

Guy Mason, 

James H. HanIley, 

Attorneys for Iniervenor, 

j 

Mason, Spalding & McAtee, 

Tower Building, 

Washington, D. C., 

Major Richard F. Burges, 

El Paso, Texas, 

Of Counsel. 






